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ARGUMENT OF ASA BIRD GARDNER,
COUNSEL FOR TI!K I'MTKl) STATES.

:\rr. President and Gentlemen of the Board : After a series

of meetiu^s, not equaling', however, the number liekl by the high mili-

tary court w hich tried this i^etitioner sixteen years ago, the Board will

soon exhibit to the reviewing authority, to the future historian, and to

the judgment of the country a mass of statements respecting the cam-
paign in Virginia in August, 1862, such as no other campaign, not even
that terminating in Waterloo, has ever presented.

EEKATA.

On page 12, in the fortieth line should read ''Board" instead of '' Court."On page
'f

in the twenty-fifth line, the words * Resist from" should be ^'persist in."On page 57, in the fifteenth line, the words '' [the] road to Groveton" should read," right toirard Grovt'Aon." '

On page 88^ in the forty-fifth line, the word " battalions" should be ''batteries."

^
On page 122, m the forty-first line, the words ''about 4 p. m." should be "about

On page 129, in the eighteenth line, the word ''forced" should be "fired
"

On page 129 in the twenty-fourth line, the words "Hampton's brigade" shouldread: " ^m» /on '« brigade." ^

On jiage 135 the answer to question in thirtieth line is : " Yes ; we were on his riffht "

H;mr)to'rCofe's
" *" *"^'^*''" *" qnestion in fifty-fifth line is: " I am certain it was at

deprived of, as he terms it

—

The inestimable advantage of having his case advocated by those who are practiced
in the science and skill of advocacy, and who know how to bring out everything that
can i)088ibly make for the benefit of the client, whereby, in the end, truth, is elicited by
all that can be said on either side, being heard, and the tribunal which has to judge
is placed in the most advantageous position for deciding according to right.

In the American Army, the accused is, under the Constitution, al-

ways entitled to counsel as of riglit. This is exemplified in the case of
this petitioner, who, on his trial. Was defended by able counsel in the
])ersons of the late Hon. Reverdy Johnson and Charles Eames, esq.

The history of the Anny shows no instance of a body of commis-
sioned officers assembled l)y executive order for the i^urposes which
brought this Board together.

Necessarily the Board had to hear counsel for petitioner before deter-
mining its method of procedure. That statement, instead of formulat-
ing i)oints as to what he desired to do, took the character of an elabo-





ARGUMEINT OF ASA BIRD GARDNER,
COUNSEL FOR THE UNITED STATES.

:Mr. President and Gentlemen of the Board : After a series

of meetiugs, not equaling, however, the number held by the high mili-

tary court which tried this petitioner sixteen years ago, the Board will

soon exliibit to the reviewing authority, to the future historian, and to

the Judgiiient of the country a mass of statements respecting the cam-
paign in Virginia in August, 1802, such as no other campaign, not even
that terminating in Waterloo, has ever presented.

AMiile the Revised Statutes of the United States provide for the
institution of courts-martial or courts of inquiry to administer justice

to those Avho are in the military service of the nation, and minutely
provide for the oaths which have to be taken by the members and
judge-advocate or recorder i)reliminary to any investigation or inquiry.

Congress has never provided for any appeal or writ of error from the
judgment of a court-martial after it has been finally acted ui)on by the
convening authority. His decision is final and conclusive when the court
which tries the case has jurisdiction over the offense and individual.

In the criminal practice of the cu^cuit and district courts of the United
States we find that, in many instances, judgment is final.

The i^resent Lord Chief Justice Cockburne of England, in 18G7, in

the case of Colonel kelson and Lieutenant Brand, said, when referring

to general courts-martial

:

No one, I tliink, can deny tliat tlie substance of justice is carefully attended to.

There is nothing arbitrary, nothing capricious, nothing unsettled. * * * Perhaps
there are no tribunals in the world in which justice is administered with a higher
sense of the obligation which the exercise of judicial functions imposes, with a higher
sense of honor, or a greater desire to do justice.

These, I think, so far as experience has shown, are, generally speaking, the charac-
teristics of the military tribunals which exercise their functions under the name of
courts-martial.

The eminent jurist who used this language did it after allusion to the
fact that the accused, in general courts-martial in the British army, is

deprived of, as he terms it

—

The inestimable advantage of having his case advocated by those who are practiced
in the science and skill of advocacy, and who know how to bring out everything that
can possibly make for the benefit of the client, whereby, in the end, truth, is elicited by
all tliat can be said on either side, being heard, and the tribunal which has to judge
is placed in the most advantageous position for deciding according to right.

In the American Army, the accused is, under the Constitution, al-

ways entitled to counsel as of right. This is exemi)lified in the case of
this petitioner, who, on his trial. Was defended by able counsel in the
l)ersons of the late Hon. Reverdy Johnson and Charles Eames, esq.

The history of the Army shows no instance of a body of commis-
sioned officers assembled by executive order for the purposes which
'rought this Board together.

Necessarily the Board had to hear counsel for petitioner before deter-

lining its method of procedure. That statement, instead of formulat-
ig points as to what he desired to do, took the character of an elabo-



rate argument in detail, with presentation at the same time to each of
us of the argument in ininted form. From this it api^eared that he pro-
posed to introduce

:

1st. So called newly discovered evidence

;

2d. Cumulative evidence; and

3d. Evidence as to his conduct on the 30th of August, 18.62, in order
to show animus, which had been ruled out after argument on tha orig-

inal trial. In other words, he substantially proposed a new trial.

He also asked "justice-'; alleged he had been wronged, and by another
of his counsel declared that he desired the very fullest and most search-
ing examination to be made of the facts of the case, so that the actual
truth should be known, and would certainly expect that if it came to the
knowledge of the Board in any way that witnesses can be had who are
known to have knowledge upon the subject, even if it is inconsistent

with the claims that he puts forth, they shall have ox)portunity to aj)-

pear, and that all the knoAvledge that they should have on the subject
should be di'a^ai from them, and that the petitioner did not desire his

witnesses to give any more ex parte statements, but that they should be
subjected to the test of cross-examination so that the actual truth should
be developed. (Board's Record, pp. 3 and 4.)

The j)etitioner's counsel also proposed to present the record of the
court-martial and read evidence there taken to the Board preliminarily

to introduction of what we may term, colloquially, oral evidence.
It also appeared that the names of a number of supposed witnesses,

who had written letters, had been sent by the War Department and
Army Headquarters either to the President of the Board or myself, who
at that time in this case was merely the Recorder of the Board, with such
duties as usually pertain to such office and mere regulation boards,
where no law prescribes duties such as are prescribed for him on a court
of inquiry. These names of witnesses I comnmnicated to counsel.

With this state of facts the Board was called upon to decide what po-

sition it should occupy in the proposed action of counsel for i)etitioner.

Had this Board confined the petitioner's counsel to the presentation
of affidavits in the nature of newly discovered evidence, so as to deter-

mine :

1st. Whether it was in fact neicly discovered evidence, and,

2d. Whether, if it had been placed -before the general court-martial
which tried petitioner, it would have afforded ground for an acquittal,

this was all he could, under the circumstances, have reasonably expected.

This Board, however, saw very plainly, that if evidence, so called, was
to be presented and received by it as to the merits, and petitioner's

counsel did not desire their witnesses -to give any mere ex parte state-

ments, some one must cross-examine and present rebutting evidence, if

any there was.
This obligation, therefore, having been specifically devolved upon me

by this Board on the 2Ctli day of June, 1878, under the designation of
"counsel for the government," Avith the full responsibility thus directly

placed on me to cross-examine and to produce rebutting evidence, I

have, with no knowledge of the case before that time, endeavored to

elicit the truth, and the whole truth, irrespective of persons, so fiir as

want of any judicial authority has permitted.
The representative of the government should never forget that justice

is all that his government desires, but this does not demand of hiru a
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tacit or expressed acquiescence in whatever may be proposed by an
accused.
The petitioner has come here with the assistance of three skilful, able,

and learned counsel, afUn* sixteen years' careful preparation, admitting
also the legal assistance heretofore (by name) of some of the ablest

counsel in the land, and that one of his present advisers here had been,

when this Board first met, already a year engaged in his cause.

While, therefore, as representative of the government, I have never
intentionally kept from petitioner's knowledge any properly admissible
evidence which I deemed material to liim (an obligation, by the way,
which his counsel would not necessarily be under to the government),
and while the record shows that I have even called new witnesses for

government at his instance without knowing what they could testify

to, thus giving him the privilege of cross-examination (Board's Record,

p. 328), nevertheless, I have considered and do consider, despite some
nnthinking criticism, that the government has some rights, and that it

is my duty to look out for them by the fullest endeavor to ascertain the
truth, the Board itself being responsible for its method of procedure.
That obligation which, as I have said, this Board placed upon me I

have not sought to avoid, for the reputation of the Army as well as the
reputations of this Board as individual officers are concerned, that there
shall be no one-sided, partial investigation of this case, if investigation

like a retrial is admissible, and that the solemn record of a statutory
court of nine duly sworn general officers shall not be reviewed without
a previous exhibition of the most complete and conclusive evidence, so
convincing that all may understand and acquiesce.

All examinations of a judicial or quasi-judicial nature have to take,
for the ascertainment of truth, a well-delined course.

In all courts of criminal jurisdiction of the United States and in all

its military tribunals, which are criminal courts of special and limited
jurisdiction, the rules of common law in criminal cases, which are the
result of matured experience of generations, i)revail under the express
ruling of the Supreme Court of the United States, except where such
rules have been specifically modified by statute.

The proceeding before this Board is in the nature of a criminal case
where these rules ought to apply ; because, if we take the original re-

<'ord of evidence of petitioner's court-martial, with intept to compare
it with other so-called evidence here introduced, certainly that which it

is to be compared with must be such only as would be legally admissi-
ble on a court-martial in case it had been ottered on the trial ; for any-
thing presented and received of a different character would have a
tendency to impair the conclusion arrived at

:

1st. Because it would be impossible to determine what weight had
been given to it as against ler/al evidence iu the original record; and,

2d. Because it wouhl violate the only legal mode for the ascertain-

ment of truth and satisfaction of public justice in military procedure.

These remarks I make preliminarily to. future discussion of some por-

tions of petitioner's evidence, so called.

When 1 heard and read the elaborate opening statement of i)etitioner's

counsel, I was glad to perceive that it coincided with the opinions and
sympathies I had hitherto entertained. With no knowledge of the
facts, it seemed to me that the petitioner's case was strong—that injustice

had possibly been done him, and I did not hesitate, in a private way, to

express^my sentiments, sentiments entertained by many others, on pre-

cisely the same grounds.

2 G



Petitioner's unreliable state^ients:

After I began to study the case under the responsibility put upon me
by the Board, several things in that argument or statement attracted
my attention, and led me, on further search for the truth, to the reluc-

tant conclusion I felt constrained to express in my opening argument.
Those were

—

First. A suppression or avoidance of the fact (petitioner's opening-
statement, pp. 6 and 7) that the extraordinary exertions the petitioner
made to embark at ^N^ewport Xews for Aquia Creek by midnight of the
20th of August, 1862, did not arise, as he would have had us believe, from
eagerness to join General Pope and come under his command, but were
because he had an express order to that effect direct from Major-General
Halleck, the general-in-chief at Washington, and also a pressing tele-

gram from Major-General McClellan, his then immediate commander, to

push oft', as it was a matter of life or death (G. C. M. Record, p. 233).

Second. An allegation in his argument that the regiments forming
Piatt's brigade of Sturgis' division never reported to petitioner on the
29th of August, 1862, an allegation which the evidence of General Grif-

fin (pp. 164 and 165) and also the testimony of General Sturgis or Gen-
eral Piatt show to have been directly contrary to the fact. This is also

apparent from the opening statement (p. 89), in which he shows that this

brigade was with him at Warrenton Junction.

Third. Another allegation in that deliberate and well-considered argu-
ment or statement (page 29), viz, that the petitioner knew Longstreet's

separate force was strongly posted in his front and that it did not amount
to less than 25,000 men, when in his equally well considered defense
before the general court-martial which convicted him (G. 0. M. Record,

p. 266), he deliberately averred that this separate force, which he then
also insisted was in front of him, amounted as he then (January 10, 1863)
calculated it, at ^'from ten to fifteen thousand strong." Thus on his

trial he advanced precisely the same line of defense as now, and in order
then to make a reasonable excuse, alleged that the enemy before him on
the 29th of August, 1862, was, according to liis then assumed belief,

"from ten to fifteen thousand strong" ; but subsequently, in order to get
a rehearing or review of his case, and to lead to the conclusion that he
was the victim of circumstances, the presence of even 15,000 men before
him would not have been sufficient to excuse his conduct, and he adds,
for convenience, at least 10,000 more to the enemy, and presents to us
the possibility generally oft'ered by the Confederates (as see Longstreet's

letter in i^etitioner's opening argument, p. 51, and his evidence. Board's
Record, p. 64, also Beverly Robertson's testimony. Board's Record, p.

178), that if the Union forces had attacked, annihilation or destruction
would have been the inevitable result. We know from our OAvn military

experience what forces three years later were x)laced in that categor^^

PouRTH. The fourth allegation which attracted my notice was one
deliberately made by counsel for petitioner after concluding petitioner's

opening statement (Board's Record, p. 9), to the effect that during the

battle of the 29th of August, 1862, the petitioner did not have any belief

whatever that the troops of General Pope were sustaining defeat and
retiring from the field, and further that there was no ground for such a
belief on petitioner's part or on the part of anybody else. This, it will

be perceived, is directly contrary to a* different part of the opening
statement of petitioner, where, for another purpose, he introduced a dis-



j)iitch he sent that very day to Generals McDowell and King, in which
he said that

—

• * * as they [the enoiuy ] apjuMr to have driven our forces Lack, the fire of the
enemy having advanced and ours retired, I have determined to witlidraw to MauassaH.
(retiti(mer'8 statement, p. 35, dispatch No. 29.)

If the i)etitioner never had any belief whatever that General Pope's
forces on his right were being driven back and retiring from the field,

and if there was no ground for such belief, on his part or on the part of

anybody else, or that they were even engaged, why did he actually send
such a dispatch, a disi^atch, it may be ailded, which he was proven on
the original trial to have sent, and which he was willing to acknowledge
for another line of defense before this Board ?

If he sent that dispatch knowing it w^as false, but as an excuse for

what he proposed in it to do, he intentionally sent thereby a notice the
effect of w^hich would have been to absolutely paralyze any offensive

movement which the commanding general might have proposed to make
at an auspicious moment, and thus ruin any plan of battle about to be
executed, and possibly compel the commanding general, in the midst of
success, to stop and order a retrograde movement to prevent being out-

flanked on his left by the advance of the forces from whose flank peti-

tioner witlidrew. If the petitioner did not believe what he said in that
dispatch, he committed a great, a stupendous crime, for on those and
l)revious exertions of General Pope depended the safety of the national
capital.

The petitioner has stated in the part of his argument where he quotes
this dispatch, that, " on going to the head of his column," he found he
was misinformed, but he does not anywhere show (nor has he shown at
any time in this case) that he notified either Generals Pope, McDowell,
or King that he did not intend to carry out the determination expressed
in that message.
We now know, and w ill see in the course of this argument, how he

issued other orders and sent other messages of the same tenor, which, if

they had come to the notice of the general court which tried him, would
possibly have saved us all the trouble of reviewing this case.

Fifth. The fifth point in petitioner's maturely considered opening
statement w^hich attracted my attention was in language as follows

(page 57)

:

And J now repeat (and it is shown in the record) that at no time before dark had I

or my officers knowiedj^e of any other than an artillery contest going on, or of any
battle pending, or that General Poi)e needed any aid.

On his trial he had called Col. E. G. Marshall, Thirteenth Xew York
Volunteers (now colonel United States Army, retired, then a captain
in the liegular Army), who commanded his advance skirmishers, and
who said

:

I coiild see General Pope's left and the enemy's right during the greater part of the
day, about two miles oflF, perhaps more, diagonally to our front ami to the right. The
enemy set up their cheering and appeared tobe cliarging and driving us, so that not a
man of my command but uas certain that General Pope's army was being driven from the field.

In the dirtcrent battles I liavo been, I have learned that there is no mistaking the
enemy's yell when they are successful. It is ditferent from that of our own men. Our
men give three successive cheers, and in concert, but theirs is a cheering without any
reference to regularity of form, a contiu^ial yelling.

Which evidence he also quoted in his defense. (G. C. M. Record, pp.
100, 260.)

The petitioner has since, as we have seen, recalled Colonel Marshall
liefore this Board for additional evidence on other points.



That original evidence of this witness, just quoted, itself absolutely
contradicts the petitioner's declaration m his opening statement or ar-

gument here. The Board will perceive that this is a little different fi-om

the state of affairs as described by the counsel who has last preceded
me. The petitioner's troops at the head of his column saw and heard
this firing and fighting on the left of General Pope's army, but he, away
back to tlie rear, at junction of the Sudley Springs and Manassas and
Gainesville roads, was in a position to hear Kearney's firing upon the
right, near Sudley church. Additional thereto, in the opening statement
itself, we find some of petitioner's own orders or dispatches, which he
sent on the ii9th of August, from which I quote, viz (dispatch No. 27,

p. 94):

To Gen'l Morell :

Push over to the aid of Sif^el and strike in his rear. * * * gee if you caimot give
help to Sigeh If you find him retiring, move back toward Manassas.

If Major-General Sigel's corps of General Pope's army had not then
been in action, and the petitioner did not know that it was, or that it

needed help, why did he issue this order ?

Again (dispatch IS^o. 37, p. 96)

:

General Morell :

^ * * The hattle works well on our right, and the enemy are said to he retiring
np the pike.

Again (dispatch Ko. 31, p. 95)

:

General Morell :

* * * All goes well with the other troops.

Again (dispatch ^o. 38, p. 96)

:

General Morell :

* * * McDowell says all goes well and we are getting the best of the fight.

' From these (from page 94 to 96 of his statement), over his own signa-

ture, despite his deliberate statement to the contrary, on page 57, it is

apparent that both he and his officers knew there was a battle pending,
and that he himself knew, by his order to his senior di\ision commander
to push over and help Sigel, that aid was needed.
He also knew a battle was impending, from a dispatch General Pope

had sent to him that very morning, which was received by petitioner at

Bristoe, at 5.30 a. m., August 29, in which General Pope ordered him up
and said (see dispatch in petitioner's opening statement, p. 93, and G.
C. M. Eecord, p. 235)

:

It is very important that you should be here at a very early hour in the morning.
A severe engagement is likely to take place, and your presence is necessary.

It is apparent, therefore, from the admitted, heretofore proven facts

set forth for other purposes by the i)dlitioner in his own oj^ening state-

ment, that during all of that same 29th of August, 1862, both he and
others of his command had knowledge of a pending battle, and that

General Pope needed aid, despite the emphatic statement the petitioner

has made to the contrary.

Sixth. My attention was further drawn to still another paragraph in

petitioner's opening statement (page 38), in which, referring to Friday,

29th August, 1862, he said as follows :

My troops were without food at this time, and so continued throughout the next
day, except a small supply of hard-tack which they received that night.

On page 91, however, of that statement he printed a dispatch he sent



to Maj. Gen. A. E. Buriiside, at Aqiiia Creek, dated Bristoe, 28th August,
1862, 9.30 a. m., in which he said

:

I feel as if on my way now, and thuH far have kept my command and trains well n]>

More sujiplies than I supposed on hand have been V>ron<5ht, but none to spare. * * »

And on page 02, in another dispatch to Major-Geueral Burnside, (hited

Bristoe, 6 a. m., 29th August (the very day of the battle), he said

:

I shall be out of provisions to-morrow night. Yonr train of forty wagons [provisions]
cannot be found.

Thus, according to his own official reports, made at the time, he had

—

even without Burnside's forty wagons—enough subsistence for his com-
mand, not oidy for the 29th, but for the 30th, and yet he has stated here,

apparently forgetful of these dispatches, that he had no provisions for

his command that very 29th of August, when he reported he had.

Se\t:xtit. Another point in his deliberate opening argument which
impressed me was the statement (oni)age 17) that he

—

Became informed ('iTth August) that the general policy of the campaign was to
avoid a general action with the main forces of the enemy till large re-enforcements
from the Army of the Potomac should join ns.

Xevertheless, he knew that Maj or-General Banks' cordis of General
Pope's Army had attacked the enemy at Cedar Mountain on the 9th of
August ; and in his (petitioner's) oi)ening statement (page 82), in a dis-

patch he sent on the 21th of August, 2 ]). m., to Generals Morell and
Sykes, he himself said:

Pope affaclrd the enemy yesterday near Sulphur Springs, and the latter retreated.
He w;is to renew the attack to-day, and it is probable Pope ''Xiii', punhing after him, know-
ing the river at Raj>paliannock was not fordable. General Halleck's orders are for us
to hold the Rappahannock.

Again, in another dispatch of petitioner—this time to Major-General
Burnside (petitioner's opening statement }). SI)—dated ^'Advance, 25th
August, 18G2," petitioner said: '' Banks and Sigel are at Sulphur Springs
fighting to-day."

Again, in another dispatch, which petitioner has printed (opening
statement, p. 87), from General Pope to himself, dated ''Headquarters
Army of Virginia, AVarrenton Junction, 26th August, 18G2, 7 a. m.," the
latter, after ordering him to move forward as speedily as i)0ssible * * *

so as to "easily move to the front," said:

I do not see how a general engagement can be iiostponed more than a day or two.

Again, in another dispatch to petitioner from General Pope, printed in
the former's same statement (page 88), dated Headquarters Army of
Virginia, Warrenton Junction, 27th of August, 18G2, 4 a. m.. General
Pope said he wanted petitioner to march direct to that i>lace as rapidly
as possible, and, referring to the enemy, said

:

We will probably move to attack him to-morrow in the neighborhood of GainesAille
which uiay bring our line farther back towards Washington ; of this I will endeavor to
notify you in time. You should get here as early in the day as possible, in order to
render assistance should it be needed.

Again, in another dispatch of petitioner to General Burnside, which
he prints in his opening statement (page 17), just after saying that the
general policy of the campaign w^as to avoid a general actiou with the
main forces of the enemy, he said : " I send you the last order from Gen-
eral Pope, which indicsites the future as wellas the present ;" ^nd in that
order (page 18) movements of troops were ordered for "operation
against the enemy," and for petitioner's corps to push forward to " assist

the operations on the right wing."
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Again, in another dispatcli of General Pope to petitioner, which the
latter also printed (page 91 of his opening statement), dated Headquar-
ters Army of Virginia, Bristoe Station, 27th of August, 1862, 6.30 jy. m.,

referring to General Hooker's fight at Bristoe, he said

:

The enemy has been driven back, but is retiring along the railroad. We must drive
him from Manassas and clear the countrj'' between that place and Gainesville, where
McDowell is. -

Again, at 9.30 a. m., petitioner sent a dispatch to General Burnside,"

dated Bristoe, 28th August, in which he said

:

My conmiand will soon be up and will at once go into position. Hooker drove Ewell
some three miles, and Pope says * * * He hopes to get Ewell and push to Manas-
sas to-day.

The statement, deliberately made by petitioner, that he became in-

formed from General Pope at Warrenton Junction, on the 27th of August,
that the general policy of the campaign was to avoid a general action

with the main force of the enemy till large re-enforcements should join

from the Army of the Potomac, is a statement made by way of prelimi-

nary justification or excuse for petitioner's subsequent conduct in not
taking part in the battle of the 29th and his other offense of which he
was convicted ; but in the light shed by the dispatches and orders he
himself has presented for other purposes, it is i>lain that General Pope
was constantly on the offensive instead of the defensive, attacking the
enemy on every possible occasion; that the petitioner knew it, and that

his (petitioner's) deliberate opening statement as to the general policy

being to avoid a general action is contradicted too pointedly in the dis-

patches just cited to require further illustration.

If, however, General Pope had been attempting to avoid any engage-
ment until the Sixth and Second Corps of the Army of the Potomac
ioined him, then a tret)le, an awful responsibility, rests on whoever kept
the gallant fighting Sixth Corps from joining General Pope at Centre-

ville, which it did not do until late in the afternoon of the 30th of August,
after our forces had been compelled to retire there after two days' battles

(whose cannonade could be heard even in Washington), although the
road by which it came from Alexandria was good and unobstructed—an
easy day's march—and orders for its advance went to the commanding
general of the Army of the Potomac on the 26th of August, and one
brigade, Taylor's, of the Sixth Corps (Franklin's) was shoved up unsup-
ported to Manassas Junction to meet the Confederate Major-General
Jackson as he came in there. Brigadier-General Taylor himself lost his

life while gallantly attacking, despite the enemy's superiority of force.

That the petitioner has no grounds Avhatever for the statement in his

opening argument, that the general policy of the cami)aign was to avoid
an action, is further evidenced by still later dispatches of General Pope,
cited by him, as, for exami)le, one of General Pope to petitioner, dated
near Bull Eun, August 29, 1862, 3 a. m. (petitioner's opening statement,

p. 93), in which he was told that— •

Kearney and Hooker march to attack the enemy's rear at early dawn * * *
. A

severe engagement is likely to take place and your presence is necessary.

We know from the charges of which petitioner was convicted that

General Pope attacked the enemy at daylight of Friday, the 29th of

August, 1862
J
and petitioner's own opening statement (on pages 26 et se-

quitur) shows that the offensive on that day was taken by the national

Army.
Even on the 30th of August our forces again resumed the offensive,

and petitioner himself says (opening statement, p. %iy) that :
'•'• Early in



the (lay [30tli August] General Pope suggested plans of attack," thus
showing all through General Pope*s career with the Army of Virginia

that that gallant otficer was ever seeking to carry out the general policy

of the campaign, " to tight like the devil," as previously ordered by
Major-General Halleck, which was in strong and marked contrast to the
conduct of the petitioner, who kept his command from becoming engaged
until the immediate presence of that very commander, on the 30th, com-
pelled him to make an attack. All this is in striking contrast to peti-

tionei'^s unjustifiable remark that the general policy of General Pope's
campaign was not to fight.

As we proceed in the consideration of this case, I shall be under the
disagreeable necessity of i^resenting other instances which may compel
the application of the maxim fahus in v)w,fahus in 07nnibu.s.

STATUS OF PETITIONER AND IMETHOD OF PROCEDURE ADOPTED.

The petitioner in this case asked for "justice," not mercy. The par-

doning power is an act of grace, clemency, or amnesty, and may be
granted from the mere volition of the Executive, with or without cause;
but whether or not it comes from compassion, iVom a settled policy, or

as a mode of celebrating some joyful event, the petitioner, when he says
he was unjustly convicted and wronged and wants to be " vindicated,"

does not appeal to that attribute of the Executive. As to a '* review"
which he asks for, we have seen Congress recently by law give the
President power, specially and solely, to revise Ex-Surgeou-General Wm.
A. Hammond's case (which this Board also had in charge), from which
flows the necessary legal implication that without such legislative sanc-

tion such action would, be coram nonjiidice.

To take the original f-ecord of the court-martial as offered by the
petitioner and compare it with other evidence and to report, is to review.

Precisely, therefore, what the petitioner may lawfully demand and
receive it is apx)arent he does not ask for.

It is to be regTetted that this Board has no judicial or quasi judicial

power ; that is, power to compel attendance of witnesses, administe ran
oath, or make any affidavit which may be presented "legal evidence,"

so that malicious false swearing to a material fact shall be perjury

.

It is a great homage paid to justice and law that very few who are

ever convicted of criminal offenses will admit guilt, but will declare to

the last their innocence and the injustice of their punishment, even when
about to suff'er the extreme penalty of the law.
That this petitioner has on several occasions, as he asserts, sought by

appeals to the Executive to obtain some sort of review or revision, I at-

tach no importance to. It was not granted in the case of Brig. Gen.
William Hull, U. S. A., but it has in this case permitted the fabrication

of specious, and, in the case of his counsel (the late lieverdy Johnson),
libelous pami^hlets, which have gone to the files of tlie War Department,
the public libraries and press of the country, and thereby manufactured
unsubstantial sentiment.
My appearance in this case, under the ruling of this Board, was the

first instance where any duly authorized representative of the govern-
ment could publicly, and I believe honestly, say, during all these sixteesn

years of specious pleas, that the court of general officers which tried this

petitioner, and convicted him of one of the gravest crimes, was composed
of his personal friends, six of the nine being graduates of the United
States Military Academy, and all men who he said on his trial knew
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him well, and as to each of whom he twice said, of record, he had no ob-
jection.

I have no desire to enter on an extended view of this case, nor have
my current official duties and some considerable governmental counsel
business in the civil courts during the recess afforded me that complete
leisure to prepare such an elaborate argument as the three counsel on
the other side present.

Furthermore, I do not deem it necessary. I have sought in this in-

vestigation to confine it to exactly what the petitioner did or failed to
do under the orders he had.
The specifications and charges of which he was convicted are definite

and precise, and the whole matter is really in a small compass, desi)ite

the collateral issues which counsel have skillfully presented, as to what
this or the other did, or failed to do, so as to withdraw attention from
their client and fix it upon somebody else, in order that the petitioner's

disobedience, or criminal negligence, or positive willful offense, shall be
lost sight of in the vague i)ossibilities surrounding acts or omissions of
others.

He comes before this Board, not with the presumption of innocence
which attaches to those who plead ''not guilty," but under a valid, sub-
sisting, and executed sentence. Such fiict, however, should not, and I

believe has not, impaired the slightest of his rights, and I believe he
has been treated, certainly by me, with courtesy and consideration. He
has, however, everything to gain by this or any other rehearing, and
nothing to lose.

When his counsel sought here (Board's Eecord, pj). 22, 23) to intro-

duce :

1st. The very evidence as to his conduct on the 30th of August, in

order to show animus j which had been, after Careful argument by Eev-
erdy Johnson, his counsel, ruled out on tlie original trial {G-. C. M. Record,

pp. 118, 133, 252, 280), it being the conduct of a day subsequent to peti-

tioner's alleged offense;

2d. When he undertook to introduce cumulative evidence (p. 259)

;

3d. When he presented such evidence as General Pope's historical

order to the Army of Virginia before petitioner joined him—an order
knowTi to petitioner on his trial—not produced there, but introduced
here bv way of justification or excuse as to animus (Board's Eecord,

p. 278);

4th. When he undertook to recall some of his own witnesses who
were witnesses on his trial in December, 1802, in order to add to and
explain portions of their direct examination (Board's Eecord, pp. 282,

307, 410, 444, 4G1, 1127); and,

5th. When counsel declared, after referring to the ''former trial,"

. that the proceedings before this Board are a "full trial" (p. 293), and
cross-examined government witnesses here on evidence given on the

trial sixteen years ago (Board's Eecord, pp. 348, 801, 820), the effect was
to make this Board an "api)ellate" tribunal to pass in judgment on the

original court and to give weight to such evidence in its findings, and
to make recommendations looking toward the revocation of this sentence

on the ground, partially if not wholly, that in the judgment of this

Board this special evidence, had it not been ruled out by the general

court-martial, would have brought that tribunal to a different verdict.

In my opening argument of October 2 I went quite fully into certain

branches of this case, both as to law and fact, stating, of course, as to

the latter, only what I believed to be the real condition of affairs. The



II

representative of the governnieut, in a case like this, stands in a posi
tion that he need only pursue that line of reasoning; which he believes
to lie Just, with no obligation to a personal client to do the best that he
can for him.
Thus have I approached this case.

^NlaJ. Gen. Fitz-John Porter, of the United States Volunteers, and
colonel of the Fifteenth United States Infantry, and brevet brigadiei--

general of the United States Army, was tried and convicted on two
charges:

(IIARGES AND SPECIFICATIONS OF WHICH PETITIONER WAS DULY
CONyiCTED.

FIRST.

Disobedience of orders, in violation of the [old] 0th Article of War,
an oftense punishable with death or such other punishment, according*

to the nature of the oliense, as a court-martial might iutiict.

SECOND.

Violation of the [old] 52d Article of War, in misbehaving' himself
before the enemy ; also an oliense lumishable with death or such other
punishment as shall be ordered bv the sentence of a general court-mar-
tial.

These Articles, of War are noAV known in the Eevised Statutes of the
United States respectively as articles 21 and 42.

The specifications of which he was convicted were briefly and sub-
stantially as follows, namely:

CHARCJE 1st.—VIOLATION OF THE 9TII ARTICLE OK WAR.

First specification.

That he received, at Warrentou Junction, Va., in the evening of 27th August, 1^62,
an order from General Pope, dated at 6.30 p. in., from Bristoe Station, announcing a
.severe tight there between Hooker's division (of Heintzelman's corps) and the enemy
(Jackson's forces, Ewell's division)*, and directing him to start at one o'clock at nighty

and come forward with his whole corps, or such pari of it as was with him, so as to he at Bris-

toe Station at daylight the next morning, as it was ncccssart/ on all accounts that he should
hethere by daylight. That if Morell's division (of accnsed's own cori)8) had not joined
him (accused) yet at Warrenton, to send word to him to push forward immediately,
and to send word to General Banks to hurry forward with his (Banks' corps) at all

speed to take accnsed's place at Warrenton Junction. Further, that he. General
Pope, sent an officer with this dispatch to conduct him to the place (Bristoe).

Second specification.

That the accused, being in front of the enemy at Manassas, Va., on the morning of
the '29th August, 1862, received from General Pope a joint order, addressed to Generals
McDowell and Porter, to move forward with their joint commands toward Gainesville,
the accused having received written orders to the same effect an hour and a half before
(see both or<lers hereafter set forth), and comnmnieation to be established between
the two wings of the army ; which order he did then and there disobey.

Th ird specification

.

That the accused, being in front of the enemy during the battle of Manassas, on Fri-
day, the 2yth of August, 18 J2, did receive the following lawful order:

"Headquarters ix the Field,
** August 29/A—4.30 p. m.

''Major-General Porter: Your line of march brings yon in on the enemy's right
flank. I desire yoti to push forward into action at once on the enemy's flank, and if
possiltle on his rear, keeping your right in communication Avith General Reynolds.
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The enemy is masked in the woods in front of us, but can be shelled out as soon as you
engage their flank. Keep heavy reserves and use your batteries, keeping well closed
to your right all the time. In case you are obliged to fall back, do so to your right
and rear, so as to keep you in close communication with the right wing.

"JOHN POPE,
" Major- General Commanding.^'

Which he did disobey, and fail to push forward his forces into action either on the
enemy's flank or rear, and did in all other respects fail to obey said order.

CHARGE 2nd.—VIOLATION OF THE 52d ARTICLE OF WAR.

First sxmcijicaiion.

That during the battle of Manassas, on Friday, 29th August, 1862, while within sight

of the field and in full hearing of its artillery, accused received from Major-General Pope
the 4.30 order (see above, Spec. No. 3), which he did then and there shamefully diso-
bey, without any attempt to engage the enemy or aid the troops who \vere ali-eady
lighting greatly superior numbers and were relying on the flank attack to secure a
decisive victory and to capture the enemy's army ; a result which must have followed
from said flank attack had it been made in compliance Avith the order which accused
so shamefully disobeyed.

Second siiecification.

That the accused, being with his army corps, on Friday, 29th August, 1862, between
Manassas Station and the field of battle then pending bet\vcen the forces of the United
Swites and those of the rebels, and within sound of its guns and in the presence of the
enemy, and knowing that a severe action of great consequence Avas being fought and
that the aid of his corjis was greatly needed, did fail all day to l)ring it on the field,

and did shamefully fall back and retreat from the advance of the enemy without any
attempt to give them battle and without knowing the forces from which he shame-
fully retreated.

Third specification.

That the accused, being with his ai*my corps near the field of battle of Manassas, on
the 29th August, 1862, while a severe action was being fought by the troops of Major-
General Pope's command, and being in the belief that the troops of the said General
Pope were sustaining defeat and retiring from the field, did shamefully fail to go to

the aid of the said troops and general, and did shamefully retreat away and fjill back
with his army and leave to the disasters of a presumed defeat the said army, and did
fail, by any attempt to attack the enemy, to aid in averting the misfortunes of a dis-

aster that would have endangered the safety of the capital of the country.

In my opening argument in rebuttal, on tlie 2d of October, I discussed
quite fully the composition of the court, the legal character of the court,

and its jurisdiction over this case. As, however, the petitioner has, on
various occasions, and even before this court, stated that he had been
^^mproperly convicted and removed from the United States Army," and
as the expression ^'improperly convicted" may be deemed to apply
equally to the composition of the court as to the character of the evidence
on which he was convicted, the exact condition of affairs, so far as the
€ourt is concerned, cannot be too prominently noticed.

JURISDICTION OF THE GENERAL COURT-MARTIAL.

The court consisted of nine general officers of the Army, appointed by
Maj. Gen. Henry W. Halleck, then the General in Chief. On his trial,

the then accused, before i)leading to the merits, raised the question

whether the court should not have been appointed by the President of

the United States, under the act of May 29, 1830, for the reason that the

officer who preferred the charges on wliich he was tried was inspector-

general of the late Army of Virginia. That officer was Brig. Gen. B. S.

Eoberts, United States Volunteers, and at the time in the Regular Army.
The implication in the point thus raised was, that as General Eoberts had
held this position by detail on the staff of the army commanded by Maj.
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(len. John Pope, therefore the latter must be assumed to have preferred

the charges, or, that they were preferred " by his order." It further

appeared on the record that there had been a previous military commis-
sion t)rd(»red to try the accused, but whicli was dissolved without action,

and relative to which the then accused alleged (G. C. M. Record, p. 9) that
"• the subject-matter of its investigation was cliarges i>referred against"

him **by Maj. Gen. John Pope." In reply the judge-advocate of the

court, the lion. Joseph Holt, said (G. C. M. Eecord, p. 10), refening to

the previous military commission, that "in iwint of fact no charges
were ever preferred " by Major-General Pope ; that the commission was dis-

solved and tlie general court-martial appointed, as first stated ; that there

was no reference in the order appointing the court-martial to GeneralPope
at all; and furtlier, that he wished to state distinctly that General Pope
was /iof the prosecutor In the case, nor had he preferred the charges, nor
did he, the judge-advocate, present them as being preferred by him.
As the then accused did not pursue the matter further, the court was
cleared for deliberation and very properly overruled the objection.

Tlie general court-martial was appointed upon the 25th of November,
1802. JNIajor-General Pope's connection with the Army of Virginia had
terminated on or about the 7th of September. His army liad been dis-

solved and incorporated with other forces, and he himself had, on the
10th of September, assumed command of the geographical Military De-
l)artment of the Xoithwest, with his headquarters at Saint Paul, Minn.
The act of 1830, to whicli I have alluded, had been, it is pertinent to

remark, made for a very different purpose than the one to which it was
sought to be applied on the trial of this petitioner. * It had been enacted
for the purpose of preventing a commanding general from preferring

charges against a commissioned officer and sending them before a court

of his oicn appointment and then acting upon the proceedings in the case,

as had been done but a short time before by a major-general command-
ing, who had preferred charges against the then Adjutant-General of the
Army, had himself appointed the court and acted upon the proceedings,
instead of forwarding the charges to the next higher authority, in order
that a court might be appointed from that quarter, and the proceedings
acted upon by the superior authority.

It will be perceived that in the case of this petitioner, Major-General
Pope was not his commanding general at the time his court was ordered.

He had not the slightest military i)ower or authority in any particular

over him ; he was in a different sphere of duty ; he could neither appoint
the court for his trial, nor act upon its proceedings, nor carry the proceed-

ings into execution. As to Brigadier-General Roberts, he was a general
officer, detailed by the War Department for dut}' as inspector-general
to that Army of Virginia, irrespective of who might be commanding
general for the time being of that army. He belonged to the staff of that
army, and not to the personal staff, like an aide-de-camp, of the command-
ing general. He had as much right to prefer charges against any offi-

cer in that army, or out of it, as anybody else. Therefore, as the peti-

tioner was not under the command of Major-General Poi)e when the

charges were submitted to trial or when the court was appointed, Major-
General Pope was not his commanding officer, within the purview or in-

tent of the act of 1830.

If anything further were needed in this case to show (leneral Pope's

connection with the charges, it is to be found in his evidence on the
court-martial, where he testified, December 5, 1862 (G. C. M. Record, p.

23), that he did not of his own knowledge know who preferred the

charges; that he had not preferred the charges against the accused.
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He had, however, set forth in his official reports the latter's operations,
as he did those of everybody else concerned in the campaign of August,
1862. It is quite needless to say that the making of his official report
was but his duty, in order that justice might be done to all concerned.
It possibly brought the accused to justice, because General Pope, as a
sworn public officer of the government holding a high official position
wherein the lives of thousands were within his control, wa^ bound to
state everything that he knew or believed bearing upon the events of
the campaign which he had conducted, either in praise or censure of
whoever might have been connected with that campaign. His reports
were one source of information to the government and the public as to
the transactions and the acts of commission and omission of the accused.
The record thows that there were other sources of such information
also.

General Pope's power or ability to bring the accused to justice after
he became lirmly convinced of his guilt was a power limited solely to
the preparation and presentation of official reports; because, as we
know from the Court-Martial Eecord, it was not until he arrived in
Washington after the close of the campaign that he became lirmly con-
vinced of the criminal conduct of the accused, made evident to him be-
yond peradventure by the exhibition to him by President Lincoln of the
dispatches and communications which the accused had sent to Major-
General Burnside, and which that faithful officer had sent to the Presi-
dent (G. C. M. Kecord, p. 23). His, Pope's, poAver to act or command
had then ceased, as Major-General Porter had resumed his connection
with the Army of the Potomac, under a different commander. General
Pope coukl not even order charges to be preferred by any of his stafi*

except his personal staff, because he had ik) longer a military staff to
the Army of Virginia, which was now dissolved. In military practice
we know that when a staff officer i)refers charges by direction of his
commander he does so with the explicit statement, ''By order.''

I am constrained to enter into this collateral issue somewhat from
the manner in which the petitioner has for a series of years, without the
slightest warrant, held up Major-General Pope as his "prosecutor," be-

cause of General Pope's remarks in his report to the Committee on the
Conduct of the War, made January 27, 18G3, that he considered it a
duty he owed to the country to bring Fitz-John Porter to justice, lest

at another time, and with greater opportunities, he might do that which
would be still more disastrous; and that with his conviction and punish-
ment ended all official connection that General Pope had since had with
anything that related to the operations he conducted in Virginia.
The petitioner knew as well as we know that it was a moral obliga-

tion and a duty on the part of the commanding general, as far as was
in his power, to bring to the notice of the government anything that
he believed would tend to bring a delinquent officer to justice. The
verdict of the general court-martial which tried and convicted this i)eti-

tioner of these grave crimes shows that General Pope had sufficient

probable cause to induce a belief that the petitioner w as guilty when he
made his reports. This obvious official duty of General Pope should
relieve him from any imputation of being animated by personal hostility

to the petitionei", for Avhatever his personal feelings might have been
towards the accused, friendly or otherwise, his duty would remain the
same. If the accused, or his counsel, on the original trial had desired

to know how or why or when Brigadier-General Roberts had come to

prefer the charges against him, he could undoubtedly have ascertained
when General Roberts was called and sworn as a ^vitness, by asking
him the question.
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COMPOSITION OF THE GENERAL COURT-MARTIAL.
I

Having? thus shown the legality of the general court-martial as a
court ])roporly a])pointed, merely for the imrpose of again refuting the
mauy insinuations and implications on behalf of the petitioner which
have gone forth for so many years, next to be considered is the compo-
sition of the general court-martial.

The petitioner has deliberately asserted here, when refeiTing to the

court of nine general ofticers which tried him, that they *' could not sit with
that calm necessary for a judicial deliberation''; that his sentence was
*^ undeserved," and that he was "improperly convicted."

In my opening argument I mentioned who those nine general officers

were who, with the Hon. Joseph Holt as Judge-Advocate, formed the
Judicial tribunal under tlie military laws to administer justice. There
had not been a court in the Army of the United States composed of

oflBcers of such rank since the close of the Eevolutionary war. They
sat, not as we are sitting, under the mere oath which we took when we
accepted our commissions as officers in the Army years ago, but under
the oath which the statute has wisely provided in cases of trials, "to
well and truly try and determine, according to the evidence, and to duly
administer justice without i)artiality, favor, or affection." When a court

sits thus, it is only the most overwhelming and convincing i>roof which
would justify in the slightest degree anyone in saying that the sentence
awarded by it was undeserved, or that the court "could not sit ^ith that
calm necessary for a judicial deliberation." The officers who tried the
accused were, many of thein, his intimates, and all his friends. • Even
when he raised the point as to jurisdiction, he said it was "not with the
slightest purpose of taking any exception to any member of the court"
(G. C. M. Record, p. 10); and yet two of the members of that court had
been active participants with him in the August campaign. Even before
he raised the jurisdictional question he declared formally of record that
he had no objection to any member of the court (G. C. M. Kecord, p. 5),

thus, on two different occasions, deliberately placing himself on record in

this matter. Of the nine general officers, six were graduates of the
United States Military Academy, and the President of the Court was an
intimate personal finend of the accused. The latter, in his defense on
his trial, said, in addressing the court (G. C. M. Record, j). 250)

:

Yourselves most, if not all of you, have known me well. Your eminent official law
adviser [meaning Judge-Advocate-General Holt], who has conducted this prosecution
calmly and fairly, so far as on him depended, hut with a vigilance which his duty
demanded, himself, in the recent past, when numerous events hinged on the great sway
wMch in his high post he bore, has trusted me, and has felt that his trust was in nowise
betrayed.

It is plain from this that the court were his friends, and that the Judge-
Advocate-General had respected him and esteemed him, or he would
not have trusted him, or would have been prejudiced against him.
To the petitioner's carefully prepared written defense on the merits

the Judge-Advocate made no reply wliatever, but in alluding to the
length of the investigation said (G. C. M. Record, p. 227)

:

I will simply remaik that this case has heen thoroughly and most patiently invest!^
gated. A continuous session of forty-five days sufficiently attests this.

I know of no instance in the history of the American Army where a
general court-martial in the trial of a cause has devoted as many days
to it as were given to the case of the i)etitioner. This fact of itself is

sufficient answer to the remark he has made that they "could not sit

with that calm necessary for a judicial deliberation." lii his address here
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he has asserted that many of his witnesses were actively engaged in the
Army and were unattainable. The record, however, of his trial does not
show it. On the contrary, he specifically stated that he was ready to go on
with his case (G. C. M. Kecord, p. 118). From then until its close there is

nothing whatever to show that he did not have summoned and in attend-
ance every witness he asked for. When all his evidence was in, the
court gave him all the time he desired to i^repare his written address
(G. C. M. Becord, p, 225).

Soon after his court had adjourned sine die^ President Lincohi, over
his own hand, by an order dated January 12, 1863, directed Judge-
Advocate-General Holt, in his quality as head of the Bureau of Military
Justice, and in the usual course in such cases under the law—
To revise the proceedings of the court-martial in the case of Maj. Gen. Fitz-John

Porter, and to report fully any legal questions that may have arisen in them, and upon
the hearing of the testimony in reference to the charges and specifications against the
accused, and upon which he was tried.

We have seen this review which the Judge-Advocate-General made
under the law the subject of severe animadversion on the part of the
petitioner. In other words, as I have said in my opening argument, the
reviewer has been reviewed, and no longer is '^ the eminent official law
ad\iser " who, through forty-five days of trial, had '^ conducted the prose-
cution so calmly and so fairly."

It is a curious fact, among the many unusual defenses which the peti-

tioner has set up here, that he has attempted to show that President Lin-

coln, who acted uj)on the proceedings and the findings and sentence of
the court, which was that he should be cashiered and forever disquali-

fied from holding any office of i)rofit or trust under the Government of
the United States, never read the x)roceedings at all, bu't came to his

determination of approval from the review made by the Judge-Advocate-
General under his order. If this even was true, it is none the less a fact

that the sentence is a valid and subsisting and a final and completed
act. But it must be borne in mind that while the case was still pro-

gressing the record was being i)rinted and published in the newspapers
of the day (pp. 653, 655, and 659 Board's Kecord), and that portion of it

which composed merely the record of the prosecution w as i)rinted as

soon as the prosecution was completed (]). 316, Board's Kecord). So that

when the case finally came into the hands of Mr. Lincoln he was quite

thoroughly conversant with all its i)rincipal points; and all that he
practically would have had to do would ha\'e been to examine the ques-

tions raised by the accused in his defense, and consider them in connec-

tion w ith the review. I believe that the court which tried this convicted
officer was a court of as honorable and just men as ever have been assem-
bled on any court-martial in the Army of the United States.

I am constrained as the representative of the government to say this

on behalf of the members of that court, many of whom I knew person-

ally, because bound by their oaths not to disclose or discover the vote or

opinion of any particular member, those wIjo still survive have for six-

teen years suffered with dignity and patience language of aspersion and
reproach from this petitioner, and in his behalf. Had it been confined

simply to a portion of the secular press of the day I should hardly in

an argument like this have considered it my duty to notice it. But the

petitioner has made himself a party to the slanders and libels by in-

dorsing and making use of the pamphlet published by his senior coun-

sel, the late Keverdy Johnson, shortiy after his trial, in July, 1863. The
language of that pamphlet (p. 991, Board's Kecord) in reference to the

members of the Court-martial was indefensible and unwarranted. To



17

charge that the general officers who sat upon tliat court were promoted
in rank by President Lincohi, Avith the consent of the Senate of the
UnitiHl States, on account of and because they liad voted for conviction,
was a retiection not only on the court, or the members who were referred

to, but ujmn the President and the Senate. It contained an imi)lication

that certain members had been false to their oaths and had disclosed or
discovered tlie votes and opiniimsof the members of the court. It was
an iujplication that President Lincoln himself was corrupt, that he
wanted the conviction of the petitioner, and sought it by corrupting the
very fountain of justice.

This pamphlet to which I have referred (page 11) was, on the 10th
daj' of June, 1869, forwarded by the petitioner to President Grant, in

an ai>peal which he then made over his own signature, in which he
spoke of the ''unparalleled injustice" with which he had been treated.

The fact that so bold and malicious an attack on respectable and honor-
able men who deserved w^ell of their country should thus be made is but
one of the indications of a systematic and sustained plan, since the time
the court rendered its judgment, to abuse and hold up to contempt all

wko have been unfortunately, directly or indirectly, concerned in the
prosecution and con\iction of the petitioner, either as judges, as judge-
advocate, as witnesses, or as executive reviewing authority.

We have seen here that instead of confining the evidence to what the
petitioner did or did not do on the 27th and 29th of August, under the
specific limited charges on which he was tried, it has been sought, di-

rectly and indirectly, at one time for one puri)ose, at another time for

another purpose, either to test the recollection of the witnesses by cross-

examination, or in order to have a connected narrative, or presumably to
discover bias or prejudice or contradiction, to bring in detached por-
tions of the campaign for the puri)ose of showing inconsistencies or
seeming confusion or errors in the campaign as conducted by those who
had been witnesses against the accused in his trial or concerned therein,

without opportunity for them to defend themselves, or judicial sanction
to such proceeding.

CONDITION OF AFFAIRS JtlST PRIOR TO THE FIRST CHARaE.

In taking up the charges seriatim of which the petitioner was con-

victed, a preliminary sketch of military affairs as they then stood in

Virginia will be desirable for a correct understanding of the merits.

In the report or rather statement made by General Pope, by request,
to the committee of Congress on the "Conduct of the War" (subse-
quent to petitioner's conviction, and introduced by the latter before this

Board against my objection, and for purposes quite apparent), occur
some remarks which will illustrate the subject. Said he (Pope)

:

When I first assumed command of these forces the troops under Jackson liad retired
froui tlie Valley oi' the Shenandoah and were in rapid march toward Kichmond, so
that at that time there was no force of the enemy of any consequence within a day's
march of any of the troops assigned to my command.

It Avas the wish of the government that I should cover the city of Washington from
any attacks from the city of Richmond, make such disijositions as were necessary to
assure the safety of the Valley of the Shenandoah, and at the same time so to operate
upon the enemy's lines of communication in the direction of Gordonsville and Char-
lottesville as to draw off, if possible, a considerable force of the enemy from Richmond,
and thus relieve the operations against that city of the Army of the Pot(»mac. The
first object I had in view was to concentrate as far as possible all the movable forces
under my command.
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He then refers to the disposition of the troops :

King's division of the same corps it was thought best to leave at Fredericksburg
to cover the crossing of the Rappahannock at that point, and to protect the raihoad
thence to Aquia Creek, and the public buildings which had been erected at the latter
place. While I yielded to this wish of the War Dei)artment, the wide separation of
this division from the main body of the Army, and the ease with which the enemy
would be able to interpose between them, engaged my earnest attention", and gave me
very serious uneasiness.
While these movements were in progress commenced the series of 'battles which

preceded and attended tiie retreat of General McClellan from the Chickahominy to-
wards Harrison's Landing. When first General McClellan began to intimate by his
dispatches that he designed making this move towards James River, I suggested to
the President of the United States the impolicy of such a movement, and the serious
consequences which would be likely to result from it, and urged lipon him that he
should send orders to General McClellan that if he were unable to maintain his posi-
tion upon the Chickahominy, and were pressed by superior forces of the enemy, to
mass his whole force on the north side of that streain, even at the risk of losing much
material of war, and endeavor to make his way in the direction of Hanover Court-
House ; but in no event to retreat with his army farther to the south than the White
House on York River. I stated to the President that the retreat to James River was
carrying General McClellan away from any re-enforcements that could possibly be sent
him within a reasonable time, and was absolutely depriving him of any substantial
aid^from the forces under my command ; that by this movement the whole army of
the* enemy would be interposed between his army and mine, and that they would then
be at liberty to strike in either direction, as they might consider it most advantageous;
that this move to James River would leave entirely uni^rotected, except in so fsxr as
the small force under my command was able to protect it, the whole region in front of
Washington, and that it would then therefore be impossible to send any of the forces
under my command to re-enforce General McClellan without rendering it certain that
the enemy, even in the worst case for themselves, would have the privilege aud power
of exchanging Richmond for Washington City ; that to them the loss of Richmond
would be trifling, while the loss of Washington to us would be conclusive, or nearly
80, in its results upon this war.

I was so deeply impressed with these views that I repeatedly aud earnestly urged
them upon the President and the Secretary of War.

After General McClellan had taken up his position at Harrison's Landing I addressed
to him a letter stating my position and the distribution of the troops under my com-
mand, and requesting in all earnestness and good faith to write me fully and freely
his views, and to suggest to me any measures which he thought desirable to enable me
to co-operate with him or to render any assistance in my power in the operations of
the army imdec his command. I stated to him that I had no object except to assist

his operations, and that I would undertake any labor and run any risk for that pur-
pose. I, therefore, desired him to feel no hesitation in communicating freely with me,
as he might rest assured that every suggestion that he would make would meet all

re8i)ect and consideration at my hands, and that so far as it was in my power to do so

I would carry out his wishes with all energy and with all the means at my command.
In reply to this communication I received a letter from General McClellan, very

general in terms, and proposing nothing towards the accomplishment of the purpose
I had suggested to him. It became apparent that considering the situation in which
the Army of the Potomac and the Army of Virginia were placed in relation to each
other, and the absolute necessity of harmonious and prompt co-operation between
them, some military superior, both of General McClellan and myself, should be called
to Washington and placed in command of all the operations in Virginia.
In accordance with these views Major-General Halleck was called to Washington

and placed in general command. Many circumstances which it is not necessary here to

set forth induced me to express to the President, to the Secretary of War, and to

General Halleck my desire to be relieved from the command of the Army of Virginia
and to be returned to the western country. My services were, however, considered
necessary in the projected campaign, and my wishes were not complied with. I ac-

cordingly took the field in Virginia with grave forebodings of the result, but with a
determination to carry out the plans of the government with all the energy aud with
all the ability of which I was master.

On the 29th of July, 1862, h% left Washington with the design to cover,

as far as possible, the front of Washington, and make secure the Valley
of the Shenandoah, and so operate upon the enemy's lines of communi-
cation to the west and northwest as to force him to make heavy detach-

ments from his main force at Richmond, and thus enable the Army of
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tHe Potiimac, without molestation, to withdraw from its position at Har-
rison's Landinp^, and take transports for Acpiia Creek or Alexandria.
During these movements tlie battle of Cedar Creek was fought 9tli

August.
On the lOth he became apprised by an intercepted dispatch that Gen-

oral 1\. K. Lee, with the main portion of the Confederate army, intended
to overwhelm him before the Army of the Potomac could come to his

assistance. The fate of the country depended on his ability to hold his

ground until re-enforced by that army, for if the capital had fallen it is

liighly probable the Confederate Government would have been recog-
nized by foreign powers.
On the 14th August the Confederate Maj. Gen. T. J. Jackson had

begun his march from Gordonsville. He had obtained i)ermission from
General Lee to make one of his characteristically bold and decisive

moves in advance, and on the knowledge of this fact many subsequent
events will become plain. The permission was incautiously given ; soon,
I have reason to believe, repented of. Even General Longstreet himself
admits having remonstrated when he heard of it.

The movements of General Pope's army during these trying days are
worth studying. Limited, as he was, by orders from Washington, he
did all. that a courageous and able general could do.

As late as the 20th, he was ordered by the general-in-chief to hold
the line of the liappahannock, and on the 21st " to dispute every inch
of ground, and fight like the devil until we can re-enforce you."
Meanwhile Jackson, covered by the Bull Run Mountain Range, was

marching rapidly to Salem and Thoroughfare Gap, positively outflank-
ing General Pope, who, confined by his imperative instructions, could do.
but little. Jackson was now about three days ahead of the main body
of the Confederate army.
General Pope's army had been re enforced from the Army of the

Potomac by the Army Corps of Major-General Heintzelman and much
of Burnside's Ninth Corps, under Reno, and by the division of Maj.
Gen. John F. Reynolds, of Pennsylvania Reserves.
On the 26th August, Jackson marched from White Plains through

Thoroughfare Gap, by Haymarket and Gainesville, reached Bristoe Sta-
tion at sunset, and the same night sent a detachment to seize Manassas
Junction.
On the 25th General Pope's headquarters had been at Warrenton,

and the 26th they were at Warrenton Junction.
On the morning of the 27th General Pope, having relinquished his

former line of operations, which he had held later tlian his judgment
dictated, under the orders he had, began his movement against Jackson,
and on the evening of that day General Hooker's division of Heintzel-
man's corps having moved along the railroad from Warrenton Junction
toward Manassas Junction, and meeting Swell's division of Jackson's
forces at Bristoe Station in the afternoon, after a sharp fight drove him
out in the direction of Manassas Junction. General Pope made his
lieadquart.ers with this division.

In his rear, at Warrenton Junction, was the petitioner's command,
the gallant Fifth Corps of the Army of the Potomac.
General McDowell with his own and Sigel's cori)s, and Reynolds'

division, were at Gainesville, interposed between Jackson and Thor-
oughfare Gap, while Reno, with his corps and Kearney's division of
Heintzelman's corj^s, was at and near Greenwich, within supporting
distance of McDowell. Jackson's main force was concentrated at Ma-
nassas Junction—a point, by the way, he would possibly never have

3g
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reached if tlie promised re-enforcements had been sent from Alexandria
to that point.

The New Jersey brigade nnder Brig. Gen. Geo. W. Taylor, of the
Sixth Corps (Franklin's), got up to Manassas Junction in season from
Alexandria, but unsupported, after a gallant fight were routed and their

commander mortally wounded. Had the entire corps been there the
subsequent days' battles might not have occurred (Board's Eecord, pp.
540, 750).

Two courses now remained open for Jackson, seeing that his line of
retreat through Gainesville and Haymarket to Thoroughfare Gap was
held by McDowell, viz, to retire through Centreville, which would carry
him still farther from the main body of General Lee's army, or to mass
his force and assault Hooker at Bristoe Station and turn his right.

If this last move should be made, daybreak was the time when it

would be most likely to be carried into eflect.

At this juncture General Hooker reported his ammunition nearly
exhausted, and that he had but about five rounds per man left.

We now come to the charges in this case.

FIRST SPECIFICATION, FIRST CHARGE, CONSIDERED.

The petitioner was convicted of this specification, that he had received

at Warrenton Junction, Virginia, on the evening of August 27, 1862,

an order from General Pope, dated 6.30 p. m., from Bristoe Station, an-

nouncing a severe fight there between Hooker's division of Heintzel-

man's corps and the enemy (Jackson's forces, Ewell's division), and di-

recting him to start at one o'clock at night and come forward with his

whole corps, or such part of it as was with him, so as to be at Bristoe

Station at daylight next morning, as it was necessary on all accounts that

lie should be there by daylight, and that if Morell's division of his corps

had not joined him at Warrenton to send word to him to push forward
immediately, and to send word to General Banks to hurry forward with
his (Banks') corps at all speed to take the place of the accused at War-
renton, and that General Pope had sent an officer with this peremi>tory
dispatch to the petitioner at Warrenton Junction.

Did Major-General Porter do what he was distinctly and explicitly

ordered to do by Major-General Poi)e, namely, march with his corps at

one a. m. of August 27th from Warrenton Junction? Or did he arrive

at Bristoe Station at daylight as commanded? The answer is that he
neither started nor attempted to start at one a. m., nor did he arrive at day-

light at the point to which he was ordered. The court convicted him
of that offense, and he has not produced before this Board a single par-

ticle of ^'newly-discovered evidence," or even a new excuse, as the Board
will perceive by reference to the record of his court.

On his trial he claimed that the roads were blocked with wagons, that

the night was dark, that his troox>s were fatigued, that he made great

personal exertions after the march began, after daylight^ to clear the road.

It further appeared that Major-General Pope sent messages to him to

expedite his movements (accused's defense, G. 0. M. Eecord, p. 256).

It is no answer to such a charge in military law to enter upon a collat-

eral issue by way ofjustification or excuse in order to ascertain whether
there was any real necessity for a punctual compliance with the exact

terms of such an order, or even whether it could be fully complied with.

On the commanding general of the Union Army of Virginia, who issued

the order, rested the responsibility of the operations with which he was
charged by his government, in the face of an active and enterprising
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enemy fluslied Avitli success, it liaving' recently relieved Tiicliniond from
danger, and having put the gallant Anny of the Potomac for the time
being on the defensive, in a position at Harrison's -Landing, where it

could not prevent the Confederates from entering on offensive oi)era-

tions. When IVIajor-General Pope issued a peremptory order and indi-

cated a certain time when its execution should be commenced, the peti-

tioner had no right whatever to set his will up in opposition, and to say
that he would not start until a later hour.

The cumulative evidence i)resented here has exhibited some curious

facts, and careful examination will possibly show that they leave the
petitioner's case worse than before.

It appears that under this order, instead of arriving at daylight as
directed, the petitioner did not arrive himself until between 10 and 11
o'clock in the morning at Bristoe Station. In examining the language
of the order it would seem to be quite impossible to put it in terms more
precise or imi^erative. It was dated late in the afternoon, and it shows
on its face that it contemplated the possibility that Major-General Mo-
rell's division of the Fifth Corps, then under the petitioner's command,
had not yet arrived at Warrenton Junction. That the petitioner should
be informed of the state of affairs, the order with unusual minuteness
placed before him the circumstances as they were then seen by the com-
manding general. The order positively directed that he should leave
Warrenton Junction at a precise time—no discretion was allowed ; and
the commanding general, in order that there should be no mistake as to

the execution of it, sent an officer of his own staff to conduct the accused
to Bristoe, so that he should have the benefit not only of that officer's

knowledge of the road, but also the directj immediate influence and au-

thority of the commayiding general himself in doing anything that anight be

necessary to further the objects of the order. As a reason why he should
start at one o'clock in the morning this strong language is used: ''It is

necessary on all accounts that you should be here by daylight."
There is no question that the order was a lawful order." General Pope,

in his examination before the court-martial, explained the reasons for

the urgency of the order (G. C. M. Eecord, p. 12). Captain De Kay, Four-
teenth United States Infantry, who carried the order, swore, on the
original trial, that he delivered it between nine and nine-thirty p. m.
(G. C. M. Record, p. 43).

The assistant adjutant-general of the accused, Lieut. Col. Frederick
i\ Locke, said the order was received at very nearly ten o'clock p. m.
(G. C. M. Record, p. 134).

The petitioner had two divisions in his corj^s—the Fifth Army Corps

—

then under his command, viz, Maj. Gen. George W. Morell's and Brig.
Gen. George Sykes'.

Maj. Gen. George W. Morell, on the trial in 1802 (G. C. M. Record, p.
1 43) said, when called for the accused, as to the time of his arrival at
\N'arrenton Junction

:

I arrived there myself about the middle of the afternoon. I think my command

—

the last of it—did not arrive there until near sunset.

And before this Board he has said that most of his divisions were there
before dark (Board's Record, p. 430).
As to Sykes' division, Capt. Drake De Kay, who had been in Warren-

ton Junction early in the day of the 27th, testified on accused's trial, 8th
December, 1862 (G. C. M. Record, p. 44), that the regulars of Sykes' divis-
ion were in camp there as early as ten a. m., because he visited several
officers of his own regiment in camj) there.
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Brig. Gen. George Sykes, tJnited States Volunteers (now colonel Twen-
tieth United States Infantry), says before this Board that he thinks his
command got into Warrenton Junction about one p. m. 27th August
(Board's Eecord, p. 445) . Therefore, as the petitioner in his opening state-
ment before this Board has stated (p. 22) as one of his excuses for dis-

obeying Major-General Pope's order, that General Sykes, when discuss-
ing it with him at the time, represented his men, '^ after a Ipng fatiguing
march extending into night, as in no condition to renew the march with-
out some interval of rest," it is sufficient to refer to Sykes' sworn state-

ment as to the time his division arrived in Warrenton junction

—

confirmed as it is by other evidence—in order to lead to. the conclusion
that the latter never said anything of the sort.

Now, what did this petitioner do when he got the order! Bid he
'direct his assistant adjutant-general, who has been so mu(;h and so often
a witness in this case, to send out a detachment to clear the roads, or to
stop any wagons passing through Warrenton Junction towards Bristoe f

Captain De Kay, at the time (G. C. M. Eecord, p. 43), told him of the
condition of the road—that it was good—that there were a good many
wagons on it, but that he had passed the last wagon a little beyond
Catlett's Station moving slowly.

Thus was he apprised of what was necessary in order to perform the
required duty; but, handing the order to one of his generals, he re-

marked, *' Gentlemen, there is something for vou to sleep on" (G. C.
M. Eecord, p. 43).

This precise expression remains uncontradicted, and even the peti-

tioner's witness on his trial, Brigadier-General Butterfield, the only one
he seems to have cared to interrogate on the subject, said that petitioner
remarked '' there was a chance for a short nap, or something of. that
sort, 1 do not remember the exact words" (G. 0. M. Eecord, p. 185).

Captain De Kay then spoke up and told him

—

That the last thing General Pope said to me [him] on leaving Bristoe Station, Avas

that I [hej should remain with General Porter and guide the column to Bristoe Sta-
tion, leaving at one o'clock, and that General Pope expected him certainly to be there
hy daylight, or relied upon his being there by daylight.

The petitioner, however, determined not to start until daylight (G. C.
M. Eecord, p. 44), and Captain De Kay had nothing to do but wait and
-accept the hospitalities of corps headquarters.
Thus did the petitioner set up his will against the lawful order of his

commanding general—orders he had sworn to obey in accepting his

commission—and a jury of his peers convicted him of the crime after a
X^atient and laborious investigation of forty-five days.

It will always be impossible to know the exact thoughts which influ-

enced this petitioner in his manifold acts of omission and commission
during the few eventful days he was under Major-General Pope's im-

mediate command. We can gather them only from his words and acts.

The order being an urgent as well as an imi)erative one, why did he
not send word to General Pope of his determination not to move. His
delay might i)0ssibly ruin any movement or combination contemplated
by his commanding generaL Did he hope for this, or was he merely
using every means to interpose delays, so that his late commanding-
general should reach the front from Alexandria and assume command
of the whole ?

To say that the veteran division of regulars under Brigadier-General

Sykes would have straggled or become disordered and disintegrated in

the nine-mile march to Bristoe, is to assume a want of discipline and
esprit de corps in that splendid division which few who ever knew it will
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concede. To say that it was fatij^iied and not able to mareh is contra-

dicted by pointinj;* to the hour at which it arrived in Warrenton Junc-
tion.

Ae('ordin<^ to petitioner's own witnesses, General Sykes' division had
been in camp nearly fourteen hours, fromlli.30 p. m. of the 27th August,
before it would have had to move at all under General Pope's order,

and if the government evidence is to be relied on, given as it was when
the recollection was vivid, the division had been quietly in camp fifteen

hours.

It is further to be remembered that General Pope's order contemplated
only the nuirch at 1 a. m. of Sykes' division, leaving Morell to follow,

as he did not know whether the latter had yet arrived at Warrenton
Junction or not.

However, even Morell's entire division, according to petitioner's own
witnesses, had been in camp at least six hours, from 7 p. m., before any
march was required..

No pretense can be raised that the petitioner here did not fully know
the intent and effect of the order, for one of his witnesses on his trial.

Brig. Gen. Daniel Butterjield (G. 0. M. Record, p. 185) said that the
accused, at the time, stated

—

Rather decidedly, there was the order; it must be obeyed. That those who gave the
or<ler knew whether the necessities of the case would warrant the exertions that had
t ( > be made to comply with it.

Did he make the exertions to comply with it ?

The whole allegation of disobedience of orders in this specification

finds the true principle of obedience enunciated by the petitioner at the
time he made that remark.
So necessary did the commanding general seem to think it was that

the petitioner's troops should be speedily at Bristoe, that, as was shown on
the original trial, he sent messengers to him en route, and even vouch-
safed as late as 6.05 o'clock on the morning of the 28th to inform petitioner

that General Hooker reported his ammunition exhausted, and requested
him to come forward at once with all possible speed (Board's Record, p.

1126).

Fortunately for the nation General Ja<?kson did not know^ the condi-

tion General Hooker's division was in, and made a night march with his

whole command—infantry, cavalry, and artillery—via Manassas Junc-
tion to Centreville and stone house, on the very night petitioner pleads
that it was too dark for him to move Sykes' regulars.

General Pope need not have given any reason whatever why he de-
sired petitioner to march at 1 a. m. or why he desired him to be at
Bristoe at daylight. His courtesy was thrown away, but the fact that
he did go fully into his reasons for issuing the order took from the
iH'titioner any possible opportunity for exercising any discretion whatever

^ to literal compliance.
There is not a word in the whole order which shows that General

Pope left him any discretion as to the end to be obtained, Aiz, " On all

accounts to be in Bristoe at daylight."
Anxious hours they must have been to the commanding general from

daylight until all certainty of Jackson's attacking had passed away.
However, as the commanding general was not bound to give any

explanation of his order, none is needed in considering whether the
petitioner obeyed or disobeyed it.

Those were perilous and critical times for the government, requiring
gi'eat and unusual exertions on the part of that army, and so far as the
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field and line and rank and file were concerned, there can be no question
that iliey were actuated by a desire to do their whole duty.
The petitioner here took counsel with some of his general officers

what should be done as to General Pope's order, although he had no
power to call a council of war in order to transfer responsibility.

As to what the petitioner actually did, reference to the testimony of
some of the TNitnesses will afford some indication.

If there were wagons on the road between Warrenton Junction and
Bristoe, it is plain that tlie first simx)le duty of a commanding officer

who had to make a night march would be to get control of the road by
sending a detacliment in advance and i)arking such wagons on each
side as might be found in the way.
The Board Avill recollect the evidence of Brevet Brigadier-General Tay-

lor, First Pennsylvania Cavalry, who had been encamped in that coun-
try for some weeks, and been over it a number of times, in which he
described what an immense plain it was, with roads, as we see in their

evidence, running parallel to each other for operations on both sides of
the track ; it was all open country at that time, with very little, if any,
woods, and those in but detached pieces (Board's Eecord, p. 910).

Now, what were the exertions of the petitioner of after he got tlie

order between 9 and 10 j). m. to move precisely at 1 a. m. f It seems he
stepped out from the light of his tent to look around, and concluded it

was dark, and then decided to postpone marching until 3 a. m. instead
of 1 (G. C. M. Eecord, p. 185).

The same witness to this fact says he sent two aides to investigate the
condition of the road and to ask General Po])e to have the road cleared

so that they could come up.
In this there must be error, or more would have been produced on the

subject ; but as the petitioner's aides actually remained with him, as

api)ears by their evidence, they evidently did not do anything of the
sort.

However, if such messengers were sent to General Pope, it appears
explicitly by the witness's evidence that they were sent before the peti-

tioner decided to postpone the marching until 3 a. m., which the witness
also had recommended. Therefore, assuming it true that the request

was sent to General Pope, it would have led him to believe that the peti-

tioner proposed to start at the time he himself had ordered.

If the petitioner did actually send any one to General Pope during"

that night, requesting the road clea-red, it Avould sliow that he knew what
he should do before inarching at his end of the line.

When Lieut. Col. Joseph P. Brinton^ of the Second Pennsylvania Cav-
alry, went (G. C. M. Eecord, jp. 205), at ten o'clock at night, from Catlett's

Station to Warrenton Junction, on this very road that petitioner was to

march over, and saw the latter at midnight, the- petitioner then asked
him if he would not send out some men, Avhen he got back, to have the
road cleared. Colonel Brinton says that he sent some men to get the
wagons out of the way, but didn't know the result.

This, it will be observed, was after midnight. Already had the peti-

tioner, for upwards of two hours, the order in his possession.

Major General Morell says he himself received no orders from petitioner

to send any of his command to clear the road to Bristoe (Board's Eecord,

p. 430).

Had any been sent from General Sykes' division it would undoubtedly
have been shown, but it has not been.

Capt. Francis 8. Earle^ General Morell's assistant adjutant-general,

(Board's Eecord, p. 414,) knew of no orders being given the night before,
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or any cflort made to clear the road from Warreiitoii Junction to Bris-

toc Station.

Lieut. Stephen ^f. Weld, i)etitioner\s aidede-camp, lian stated l)efore

this board on his behalt" that a/yerdaylif;"ht lie found the road completely
l)locked from Warrcnton Junction for the first three miles.

(leneral ^•J/te, however, and other of his witnesses, testified on the
<M)urt-martial, in December, 1862, that his division, which led the column,
ran upon this train of wagons within two miles of camp (G. C. M. Record,

p. 177). lie says tliat they halted for fully an hour on the Bristoe side

of the stream, two miles) from Bristoe, and arrived at that place at 10.30

o'cloi^k. His division was then thrown into position a little in advance
of that place.

Maj. G. K. Warren, Corps of Engineers, then Colonel Fifth ^ew York
A'olunteers, commanding* a brigade of Sykes' division, called by petitioner,

says (Board's Kecord, p. 31), they arrived at Bristoe between 8 and 9
a. m.,28tli August. He further says as follows (Board's Record, p. 30).

I tliink we were under arms at about 3 a. m. We stood there waiting to get our
place iu column until daylight. Never left our camp until it was liglit enough to
see. * * * Saw wagons all over the plain, but we were enabled, at the time we
marched, to avoid them. I don't remember now of being impeded by any of the
wagons after we got daylight.

Petitioner's chief of staff, Lieut. Col. Frederick T. Locke, says (Board's
Record, p. 290):

Question. How far did you get along before there was anj^ relief from cavalry sent
forward by General Pope to your aid ?

Answer. My recollection is that we had got out into open ground, and were not far
from Bristoe.

Question. Catlett Station, I think you said before ?

Answer. I tliink that is the name of the place.

Question. Before the arrival of that regiment did you have any cavalry that were
available to clear the road ?

Answer. No, sir. We had three or four orderlies,

Question. Did you accompanj^ General Porter and ride uj) with him to General Pope
on an-ival ?

Answer. I did.

Question. What happened then ?

Answer. We rode up to where General Pope was sitting on his horse, I think on
the slope of a hill nearly opposite Bristoe Station. Genej-al Porter rode up and accosted
liim, and told him the difficulties we had met on the march, and asked that measures
he taken in order that the trains might be parked so that his column could come through

;

"that the cavalry had only just reported that had been sent to him, for which he had
applied. I Avas immediately sent back with authority from General Pope to have this
•cavalry close up the trains find park them as rapidly as i)0S8ible, which I did.

The cavalry here referred to was probably the First Maine, left at Cat-
lett's Station, according to this witness's evidence on the court-martial
(G. C. 31. Record, p. 136), though he did not then say that General Pope
sent them.
This witness's recollection, however, is shown in his evidence in this

behalf to be faulty, for Capt. George Montieth, petitioner's aide-de-camp,
and called by him on the trial 2d l)ecember, 1862, said (G. C. M. Kecord,
p. 126):

Question by accused. What efforts were actually made, aud how long were you in
removing the wagons, if you removed them at all?
Answer. * * * We were also assisted hj some cavalry sent with »/». I think there

were some half dozen mounted men. After General Porter sent us with tbe cavalry-
men, he also sent Lieutenant-Colonel Locke with either a company or squadron of cav-
alry to labor in the same way.

That is, from the other end of the line.

This cavalry, it will be perceived, Avas that which the petitioner tern-
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porarily had under Lieut. Col. Jacob S. Bucliauan, Third Indiana Cav.
airy, at Warrenton Junction.
The fact that Lieutenant-Colonel Locke has a mistaken recollection on

this interesting point will become of serious import in discussing later
his recollection on other serious points.

As the column tardily approached Bristoe over the plains of Manas-
sas, despite General Pope's urgent messages, '' stumps " make their ap-
pearance in the road near that place, which shows that the column must
have advanced on different parallel army roads over those extensive
plains, as the main road had been in use probably a century.
As to when they arrived, Col. Charles A. Johnston, Fifteenth Kew

York Volunteers, Martindale's brigade, MorelPs division, u witness for
petitioner, says, substantially (Board's Record, p. 84), his regiment did
not leave Warrenton Junction until 6 a. m., and reached Bristoe at about
3 p. m. Was under arms at 2 a. m. j but as the roads were blocked with
wagons, did not leave until 6.

This shows the character of petitioner's efforts to join General Pope,
for a guard across the roads at Warrenton Junction would have com-
pelled the wagons to take to the fields in order to get along.
His recollection, however, it will be perceived, is very different from

General Warren's.
Maj. George Hyland., jr., Thirteenth New York Volunteers, Martin-

dale's brigade, Morell's division, called by petitioner (Board's Record, p.

114), says his regiment camj)ed 'Hhat evening, I think, at Bristoe,'^

28th August.
Bvt. Brig. Gen. Chauneey McKeever, Sissistsbiit adjutant-general United

States Army, a witness for petitioner, and formerly chief of staff',

Heintzelman's corps, has testified, on cross-examination, as follows
(Board's Record, p. 151)

:

Questiou. If a peremptory order had been received at Warrenton Junction to move
from that place to Bristoe at 1 a. m. on the night of the 27th and 28th of Angust^ is

it your opinion, as a military man, that the troops at Warrenton could have been put
in motion on the road to Bristoe in order to con] ply with such a command ?

Answer. They could have been put in motion, I presume. I know nothing to pre-
vent their being put in motion.

Question. Do you recollect about what time it was daylight on the 28tli of August ?

Answer. I should think about four o'clock ; may be a little later—not much.

Just here it is well to observe that while the petitioner thought it was
too dark to move at one o'clock, he fixed the time for leaving at two
hours later, when it would still be dark -, in fact, at a time when, as we
know, just before day, it is always the darkest.

Lieut. Col. Robert Thompson, One hundred and fifteenth Pennsylvania
Volunteers, a witness for x>etitioner, said there were '^ stumps in the
road," in one part, and then, on cross-examination, testified as follows
(Board's Record, p. 239)

:

Question. Suppose part ofyour troopshad several hours' rest on the day ofthe 27th, and
you had received a peremptory order to march at one o'clock, with such troops as you
could, with your command from Warrenton Junction to Briscoe, could you liave done
it that day/
Answer. If I could I would. I would have tried it.

.

Capt. B. B. Fifield, commissary of subsistence, called by the accused
on the trial in 1862 (G. 0. M. Record, p. 123), said that the wagons
stretched along for three or four miles. He found them on the way
from Warrenton Junction to Bristoe, between Warrenton and Kettle
Run 5 that there was a jam between Warrenton Junction and Kettle
Run ) but when questioned by the court he stated the case as follows

:
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Exainiiiivtion by the Court

:

Question. With oiio lunulred otticient meu, commencing at 10 o'clock that night, do-

you think you could have cleared the wagon-road so as to have rendered it passable
for tioopH T

Answer. If I could have had command of the wajjon-road and of sufficient force

when the wagon-trains commenced their movement, I think I couhl have kei>t them
Irom a jam.

Col. Robert E. Clary^ called by the accused in 1862, answered, on cross-

examination, as follows (G. C. M. Kecord, p. 121)

:

Question. In your opinion, could or could not General Porter, after the receipt of
Ills order to move, which receipt was at 9.30 p. m. on tlie 27th of August, have cleared
the road entirely of wagons by one or two o'clock that night, so that his march would
not have been much impeded?
Answer. I think the troops could have passed over during the night had a sufficient

force been sent in advance to have cleared that road of those obstructions, which, at
the time I passed over it, extended only three miles, I think. When I passed over the
road it was between two and three o'clock in the morning. What the obstructions had
been previous to that time I am unable to say.

Question. Will you state whether at one o'clock the character of the night and the
state of the road was such as, in your judgment, to render practicable the march of
General Porter's troops to Bristoe Station, to an'ive at or about daylight ?

Answer. Not without th«} preliminary 8tei)s which I have previously stated ought to
have been taken.

Question. W^ere or were not the first three or four miles of the road from Warrenton
unobstructed ?

Answer, They were, as I passed over them.

It will be remembered that the accused's witnesses corroborated
exactly what Captain De Kay, the government witness, said as to the
character of the road at that time of night, between Warrenton Junc-
tion and the run, for the first two or three miles; and also what General
Sykes, a witness for the accused, stated to be the case next morning.

It is a curious fact that one of petitioner's then aide-de-camps, Lieut.

George Monteith, was on the route from Warrenton Junction to Catlett's

Station—this very road—having left the former place half an hour before
sunset (G. C. M. Kecord, p. 126), and found some wagons stopped, and
others moving along ; but when he got back, although undoubtedly be-

co ming aware of the order which Porter had received, he made no report
as to the wagons. He had been ordered to find a road to Greenwich,
where, under previous orders. Porter's corps was destined. Yet he did
not consider it of sufficient importance to allude to the fact of w^agons
being on the road. The fact is it was too common a thing, and did not
impress itself upon his mind as an insuperable obstacle to any move-
ment, i^ext morning Porter sent him and Lieutenant Weld, with but
about half a dozen cavalrymen, to clear the road of wagons, although
he then had quite a strong detachment at his headquarters of cavalry.

This was between 4 and 5 a. m.

—

after daylight—when he must have
known that the wagoners were on the move again. Of course those
that were in the park during the night by the side of the road, after

daylight, taking an hour to feed, and so forth, being, as is seen, several
miles beyond Warrenton, began to pull out into the road and move in

the same direction as petitioner's troops. Of course, when his advance
came up Avith them, he found the road quite full. ,

Lieutenant-Colonel Lodce, assistant adjutant-general, already referred
to, who was a witness for the accused in 1862 as well as before this Board
on this subject, then swore that petitioner had a report of the condition
of the road from Warrenton Junction to Bristoe at about S p. m. (G. C.

M. Eecord, p. 139) ; that petitioner made great personal exertions to clear

the way after daylight, and that his staff assisted, and that at Catlett's

Station he got a detachment of the First Maine Eegimeut assigned to
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him (G. 0. M. Record, i). 131). This witness stated what was undoubtedly
the more prudent course in answer to the following question by the Court

:

Question. Upon a report of bad roads, would it be a reason for commeuciug the
march before or after the time fixed in the order, if the time ouglit to be varied from
at all? •

Answer. If the time were to be varied from, it would be better to have it prior to

the time hxed than after.

Corporal Solomon Thomas, Eighteenth Massachusetts Volunteers, Mar-
tindale's brigade, Morell's division, called for the government, corrobo-

rates Col. Charles A. Johnston and Major Hyland, petitioner's witnesses,

as to the late hour Martindale's brigade arrived, though he puts the
arrival of his own regiment at about 2 j). m. 28th August (Board's Eecord,

p. 844); but, like General Warren, can recollect no obstacles to their

march until near Bristoe, where they turned into a road where there were
" stumps" (page 843, Board's Record).

It is not necessary to discuss a collateral issue, such, for example, as

to whether there was any necessity, real or fancied, for the issuance of

General Pope's order to the petitioner, because, as has just been re-

marked, he was not bound to give any reason for it.

However, departing in this instance from the straight path of argu-

ment as to what the petitioner did or failed to do under the specific

charges of which he was convicted, it seems proper, in consequence of

the unprecedented assault made by him on his former commanding gen-

eral, to say, collaterally, that General Pope, on the original trial, ex-

plained to the court some of the reasons for the urgency of the order

(G. C. M. Record, p. 12).

Petitioner, with an assuDiption ofknowledge as to what was transpiring

at Bristoe on the afternoon of the 27th, which was necessary in order to

justify his departure from his orders, says that General Pope did not
know that General Hooker's division was out of ammunition until an
hour after he sent petitioner his orders at 6.30 p. m.
Kot only did General Pope swear that he did know it (G. C. M. Rec-

ord, IX 12), but General Heintzelman, General Hooker's corps commander,
iilso has sworn (G. C. M. Record, p. 80) that he himself made known
that fact to General Pope late in the afternoon of the 27th of August, so

that General Pope had that information both from General Hooker and
General Heintzelman.

Bvt. Maj. Willard Bullat% Seventy-fourth New York Yolunteers, sec-

ond brigade. Hooker's division, has said before this Board (Board's Rec-

ord, p. 732) that, on the afternoon of the 27th of August, his regiment had
pretty well exhausted its ammunition.

Lieut. CharlesDwight, A. D. C, says on this subject as follows (Board's

Record, p. 722)

:

Question. Where were you on the evening of August 27, 1862 ?

Answer. I was on the field where the skirmish with the rear brigade occurred, at

Bristoe Station, in Hooker's division. Excelsior brigade.

Question. When that action was over what was the condition of your command as

to ammunition ?

Answer. We were short of ammunition. I was sent by Colonel Taylor to General
Hooker to ascertain what we should do in case we were attacked during the night, as

there seemed to be some doubt as to whether it was a rear guard or whether there

would be an attack made. General Hooker replied to me, nearly as I can recollect,

"Tell Colonel Taylor that we have no ammunition, but that there has been communi-
cation had with General Pope, and General Pope has communicated to General Porter,

and General Porter should be here now; he will be here in the morning certainly."

Question. What direction did you receive in case you were attacked ?

Answer. To do the best we could and depend ui)on our bayonets.
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The faitt that when i)etitioiier got to Bristoe Station the occasion for

his ])ros(Mice ha<l jjasscd, liad notliing to do witli the question whether
lie had obeyed or disol>(\ved liis orders.

Lieut. ('1)1. Frederick Myer, chief quartermaster to Major-(ieneral

]\IeI)()weirs corijs, was ordered Just before dark by General Pope, in

cons(Miuence of (Jeneral Hooker's action ahead of him, to i)ut all the
trains in i)ark.

lie testified that he did so, '^and gave directions to all the quarter-

masters to go into park," and that ^'the head of the train commenced
moving just at daylight''; that the roads between Warrenton Junction
and Bristoe were in "excellent condition at that time" (G. 0. M. Record,

p. 108). On cross-examination he said, " the trains were not unharnessed,
l)ut ready to move at a moment's notice." The head of the train was
iibout a mile and a half from wher6 General Hooker had his battle, and.

the wagons were coming into park nearly all night.

From this evidence it w ill be perceived that the time fixed for the
])etitioner's march to Bristoe was just the time ivhen the road tvould he

least obstructed^ and with the most ordinary and customary pr€ca2itio7is, such

^s have been indicated , the petitioner could have obtained complete control

of not only the road, hut the fields on each side, if necessary.

It is also to be noted that only precisely the same points are raised

now as were presented to the court.

With reference to the exertions which the petitioner knew at the time
he could have made to have prevented the slightest obstruction to his

march, the testimony of Lieutenant-Colonel Buchanan is important.
This gentleman, unexpectedly called for the government so far as he
was concerned, and leaving his i)rofessional engagements in the courts

with reluctance, came here and testified as follows

:

Question. Have you auy recollection of any movement of General Porter's Coq>s
from Wan'enton Junction toward Bristoe on the morning of the 28th ?

Answer. If I have got the dates right, General Porter was there on the morning of
the 29th. I was there when General Porter left in the morning of the day he started
for Bristoe ; my recollection is that it Avas on the morning of the 29th.

Question. What conversation had you with General Porter before he started off to

Bristoe Station ?

Answer. On the evening before he started somebody gave me an order to be in
readiness to move at three o'clock in the morning. I was in front of General Porter's

headquarters at three o'clock in the morning, but I saw no one until after the break
of day. Then some one came to me and told me to let the men get their breakfasts
and let the horses be fed ; that was done, and I immediately went back to the place I

occupied. Some time afterward, after sunrise, I saw General Porter. I wanted to go
back to Fredericksburg to my regiment. I only had about ninety men with me, and
I expected to go back the day before. I rode out with him in the woods, where he
was in camp, until we got into an open field; he asked me to send a detachment of the
command I had forward to clear the road toward Bristoe Station two or three miles

;

this was done. I waited some little time and the infantry began to move. About that
time he handed me a letter, and directed me to give it to General Bumside, and told
me I could go. I started toward Fredericksburg; he sent an aide after me and
brought me l)ack, and told me he w as apprehensive that I might be captured. He told

me to say to General Biirnside—I cannot get his language—but the idea was that
there w as no disaster that was very threatening as yet, and he hoped for the best.

Question. You did not accompany auy of your detachment toward Bristoe ?

Answer. No. sir; I believe I waited until four or five of the men came back.
Question. When did you get this order from General Porter to send a detachment

<lown there ?

Answer. After I got out of the open woods into the field.

Question. What time of day would you say it was, having referenca to daybreak ?

Answer. The sun was probably an hour high.
Question. Wliat troops were there with General Porter alfthat time f

Answer. I don't know. When I first went there General Pope was there ; General
Pope had left, and General Heintzelman commanded there. I do not think I saw auy
other general officer that I knew except those two.
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Question. Do you know whether General Heintzehnan's corps was there at that time f
Answer. I do not. I was camped in front of General Porter's headquarters, that is^

toward the road. I came up probably a hundred and fifty yards, and a little to lii»

left ; and the troops were generally, I think, over south, and farther on toward Man-
assas. I did not move about any while I was there—but very little. I staid with my
command. I was expecting every hour to get permission to return to my regiment at
Fredericksburg. As to the roads, as we went up, I think, on Monday night, I feel
pretty well satisfied that there was a little rain ; but there was no mud that I recol-
lect of. As we went back it was dry. I recollect the next night I was sent by Gen-
eral Burnside up over part of the road that I had gone down to see what there was
up there, and I recollect that night as being very dusty.

Question. You say you were in front of General Porter ; at what time ?

Answer. Three o'clock in the morning I had got the order.
Question. Do you recollect anything moving along to the road?
Answer. No, sir ; when I went there it was very quiet. I saw no light in his head-

quarters at all. I did not know whether he was tliere or not.
Question. During that night do you recollect whether there were troops or wagons

or artillery moving ?

Answer. I did not hear any. I slept but little ; we had no tents, and I slept in
blankets.

Question. Between tliree o'clock in the morning, the time you were in position in
front of General Porter's headquarters, to the time the troops began to move, as you
have stated, have you any recollection as to any forces or wagons or artillery passing
down on the road toward Bristoe ?

Answer. No, sir ; not until after we went out in the open field, if my memory serves
me correctly ; very soon after we were there the infantry began to move, but they
may have been moving before that and I not know it.

Cross-examination by Mr. Bullitt

:

Question. \Vlien you say the infantry began to move at that time, you only mean
to say that it is the first time you saw them moving.
Answer. Yes, sir.

Question. Might they not have been moving for an hour or two before and you not
know it.

Answer. Yes, sir.

Question. Two or three hours before ?

Answer. Yes ; might have been moving all night if they were not near enough to
me for me to hear it.

» « * # # # »

Question. Did you see the head of the column ?

Answer. No, sir. We went right back of General Porter's headquarters, out of the
woods, on the road toward Bristoe Station; when I got out into the open field, prob-
ably a hundred yards. General Porter halted, and there is where he directed me to
send a detachment to clear the road.

Question. How long were the cavalry gone ?

Answer. They caught up with me—^I don't know how far—after I was on the road
home.

Question. Did General Porter, when he gave you the direction to clear the road,
leave you and go on ?

Answer. No, sir; he remained with me.
Question. About how long?
Answer. Not very long.
Question. According to your present recollection?
Answer. I cannot tell you.
Question. An hour?
Answer. O, no, sir.

Question. Half an hour ?

Answer. Well, yes; it may have been longer; it may have been shorter.
Question. You say the sun, you think, was about an hour high at that time?
Answer. Yes, sir.

Question. Did you see any of General Porter's troops moving at that time ?

Answer. I did not see any troops moving until after I had got out into the open
field, until the detachment had been forwarded to clear the road, and then I saw the
infantry moving.

# * ^ * # * #

Question. But you saw nothing to indicate a movement until about that time.
What time was it when you first heard these indications of life ?

Answer. The day had bi'oken—the sun was not up—pretty near after daybreak.
Question. How long after that before you saw General Porter?
Answer. I did not see him until after sunrise.
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Qn('«ti(»n. Mow i\U[ yoU coiue to hov him tlicn?

Answer. Ho whh on his liorHo.

Qiuvstidii. How did you liajipcn to see him?
AiiHwor. I was dirocted to ivjmrt baik in tlu* Hamo nosilimi after the horses were fed

und tlw mm had th«'ii' hreakfastH, so 1 w«Mit hack and halti'd in front of hoadciuarters.
Question. Tluit was after the men had their breakfasts f

Answer. Yes ; after sunrise.

•Question. How h»n<:; after?
Answer. I cannot tell ; it was not very lonj; after sunrise. It may have been half an

lionr, may be an liour. It is a {^ood while a<i;o.

Question. Did General I'orter say anything to you about the fact that be was in
vaut of cavalry ?

Answer. Yes, sir.

<^uestion. Did he say to you that he wanted to detain you there ?

Answer. Yes, sir.

i^uestion. Why did lie not detain you ?

Answer. He did detain me two days, using my men for orderlies.

Question. How did he come to let you go f

Answer. I don't know.
<^uestion. How many men did he use for the purpose of orderlies?
Answer. Pretty hard to tell ; sometimes more, sometimes less.

<5uestion. Where was your cavalr\' in camp ?

Answer. About 125 or 150 yards nearly in front of General Porter's headquarters.
<^ue8tion. Were they all there ?

Answer. When they were not out acting as messengers.
Question. They were there during these three nights and two days of which you

speak, except wiien they were out on duty ?

Answer. O, yes.

It will be perceived that Colonel Buchanan has placed the departure
of the petitioner a day lat^r than the fact, but at the same time he
attempted to make it plain that he was not positive as to the dates, be-

<?ause he repeated during his evidence the remark, indicative of doubt
whether he was *•' correct as to dates." Tlie substance of his evidence
shows that he was Tsitli the petitioner when the latter received from
General Pope the orders to move at 1 a. m., for he himself was required
hj petitioner to get his detachment under arms in front of petitioner's

tent at 3 a. m. He saw the troops move towards Bristoe after daylight
and then gave a small detachment, by petitioner's personal orders, to
trlciar the road towards Bristoe. He Avas probably detained as long as
he was at Warrenton Junction in consequence of petitioner's desire for

cavalry which he had expressed to General Burnside in a dispatch two
<days before (vide accused's Exhibit A, G. C. M. Eecord, p. 228), in which
lie .said, '^ I want cavalry to remain with me for a few days."
When a witness states a fact as having positively occurred on a par-

ticular date, it places his evidence under a different form of inspection
from that of the witness who states facts as having occurred on or
about a particular time, and does not pretend to be precise as to dates.

That Colonel Buchanan's detachment was at Warrenton Junction at
daylight on the 28th of August, 1862, is, apparent from Captain Mon-
tieth's evidence just given. The orders to him of the petitioner show
that the latter knew i)erfectly Avhat was necessary in order to comply
with General Pope's order.

CHARACTER OF THE NIGHT—^FORCES MARCHING.

In comparing the evidence of witnesses on this point considerable
discrepancy is observed, which is to be expected after the lapse of
sixteen years, and the only way to determine what the night really was
as to darkness is by ascertaining what was actually done by persons
during the night.
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During tlie day's actions to wliicli our attention is directed I recollect

having been sent up the Shenandoah Valley from near Harper's Ferry
to Winchester, on special service, in command of my own company and
of three hundred men of another regiment ; hnt although the duty in-

volved possible contact with the enemy, and my responsibility was con-

siderable, I find I cannot say without reference to my papers whether I

made that movement on the 29th or 30th of August, 1862, or whether
there was a moon at night or clouds, although I was up nearly all of two
nights, at that time, from anxiety for the safety of my command in the
position I was placed in.

Probably the description by some of the witnesses that the night of

the 27th August, 1862, was a ''dark starlight* night" will explain it.

This is what Capt. William W. Macy, Nineteenth Indiana Volunteers,

Gibbon's brigade. King's division, McDowell's corps, terms it. This
witness (for government) says his regiment was on the march most of

the day from Sulphur Springs until 10 or 10^ p. m. (Board's Eecord, p.

583); that the night "was most too dark to march pleasantly. W^e
marched (says he) some nights that were a good deal darker than it was
that night. We Avere on the march, but, of course, it is unpleasant
marching after night." He further remarked that the regiment kept its^

ranks (p. .584) and that the roads were dusty, and then referred to ob-

structions as follows

:

I think that the wagon-trains and artillery had the road a good part of the time^

and we had the side of the road oif through the fields.

Question. Did you find any difficulty in marching through the fields up to 10 o'clock

at night ?

Answer. No, sir ; not that I recollect.

Private WiUiam E. Murray^ Company 0, Nineteenth Indiana Volun-

teers, Gibbon's brigade. King's division, McDowell's corps (for govern-

ment), who kept a diary and noted the time by his watch, corroborates

this last-named witness' in the facts noted, and says they marched up to

10 p. m. ; that he did not lie down until midnight j aud was in line at 4

a. m. There were peculiar circumstances of a dramatic nature narrated

by him, which indelibly impressed that night on his memory.
"The next evening (28th August) he was wounded in King's action

with Jackson on the Warrenton pike, and was carried to Manassas
Junction—to the Weir house. There he recorded in his diary for the

29th August, 1862 (p. 589): "News from the field communicates very

hard fighting all day; heavy cannonading."
Private Samuel O. Hill, of the same company and regiment as the last

witness (government witness), says the night of the 27th was a clear

night, as he and some of his coi^panions were out foraging for poultry

and cooking their suppers until 3 a. m. (Board's Eecord, p. 592). He
was badly wounded the next evening.

Capt. William M. Campbell, Company I, same regiment as the last

witness, corroborates the othet witnesses for government from that regi-

ment by other incidents which fixed the character of the night in his

recollection. (Board's Eecord, p. 594).

Private J. H. Stein, of Company C, of the same regiment, while cor-

roborating the others (p. 597), remarked that from eight to eleven it was
not so hght as afterwards. He was badly wounded the next evening,

28th August. This statement of Mr. Stein is in harmony with the state-

ments of some others, as for example. Brig. Gen. Oilman Marston, then

colonel Second New Hampshire Volunteers (government witness), whose
recollection is that the night, at the place where he was, some miles dis-
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taut, was from 9 to 10 o'clock inisty and rainy and quite dark. After-
wards he thinks it was not rainy (Board's Kecord, p. 860).

Bvt. 15ri^. Gen. Bufiis Dawes^ colonel Sixth Wisconsin (then it« ma-
jor), (libbon's brifi^ade, King's division, McDowell's coq)s, says that on
the liTth they marched to a camp near Buckland's Mills, and got there
after dark, and marched again before daylight (Board's Record, p. 835).

Bvt. Brig. Gen. Thoa, F. McCoy, colonel commanding One hundred
and seventh Pennsylvania Volunteers, Duryea's brigade, Ricketts'^

division, McDowell's corps, kept a diary and noted time from his watch,
and says his regiment marched all night on the 27tli until 1 a. m. of the
28th, and he then understood, as his regiment had the rear, that all of
the division also marched during the same tune (Board's Record, p.

040).

Bvt. Maj. Gen. Wm. Birney, commanding Fifty-seventh Pennsylvania
Volunteers, Kearney's division, Heintzelman's corps, says that his regi-

ment marched that night (27th August), some time before daybreak, in

the direction of Bristoe Station (Board's Record, p. 680) ; that they ar-

rived there at a very early hour, an hour after daybreak, and that he
was in the rear of the column as his brigade (Kearney's division) had
gone before he marched, and his movement w as then impeded by other
trooi)s for whom he waited until they passed (p. 683). He thought it

was a dark night.

Brig. Gen. I. H. Diwall, United States Volunteers, then major First

West Virginia Volunteers, Ricketts' division, McDowell's corps, has
given some interesting testimony as to the road he took for a portion of
the w^ay, on the night of the 27th August, which was the identical road
petitioner was required by Major-General Pope's orders to march upon
from Warrenton Junction to Bristoe Station via Catlett's Station. His
statement as to that road show^s w hat petitioner might have done had
he loyally undertaken to comply with his orders.

Brigadier-General Duvall testified as follows (Board's Record, pp. 860
and 862)

:

Answer. On the evening of Angnst 27 1 was with my brigade ; we were about four
miles, I think, northwest of Warrenton at that time, north or northwest, and I was
directed by my colonel to carry a letter that he handed to me from General Ricketts to
General Pope.

Question. To what point ?

Answer. It was supposed to be somewhere near Centreville ; that was my order.

Question. What did you then do ?

Answer. I started and made the trip and delivered the letter.

Question. You left the camp about what time ?

Answer. Nearly dark ; it was after sundown.
Question. What road did you take ?

Answer. I came back to Waxrenton, and I followed then the road running from War-
lenton in the direction of Catlett Station. I was directed to go that way and keep out
c)f the way of the enemy.

Question. Did you pass through Warrenton Junction?
Answer. No, sir ; I struck the road at Catlett's.
Question. What direction did you then take ?

Answer. I took the road leading from Catlett Station to Manassas Junction, by the
way of Bristoe.

Question. Where did you find General Pope ?

Answer. I found General Pope near Manassas Junction.
Question. What was the character of that night ?

Answer. I don't know that I recollect distinctly in regard to that ; I rotle all night,
though, until about three o'clock in the morning, when I took a little rest; I had no
particular difficulty in finding the way.
Question. From Catlett Station to Bristoe did you meet with any obstruction to your

movements ?

Answer. There were a great many wagons along the line ; there were some troops,

I
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iiiit I went alont^ -without any particular obstruction. There were no obstacles that
kept me from going.

* * * # # * *

Question. In your movements on the night of the 27th and morning of the 28th from
"VVarrenton to Catlett Station and Bristoe, did yon find these wagons that you speak
of an obstruction to the movement of troops ?

Answer. I had no troops. I was on horseback ; I rode along and occasionally I
would have to ride around some wagons in the road ; but I kept going ; I didn't stop
for them.

Question. What was yonr opinion as to whether troops conld have been moved, a
column or a brigade for example, from Catlett Station to Bristoe on that road that you
went over at that time ?

* * • * * « # *

Answer. I think troops could have marched ; there were places where they could
not have marched in regular order ; they would have had to go around wagons in some
way, but there would have been no difficulty in discovering the road ; troops could
not have mai-ched in regular order of marching ; they could have, broken tile, perhaps.

Lieut. jE7. p. BrooJcs, acting adjutant Sixth Wisconsin Volunteers,
with a detachment of sixteen cavalrymen from the Sixth New York
Volunteer Cavalry, that same night carried orders from Major-General
Pope to Major-General Reno and Maj.-Gen. Phil. Kearney, received,
respectively, at 12.20 a. m. and 1 a. m.
The petitioner has seen fit to criticise these orders and introduced

one, against objection, on cross-examination, in order to make " com-
parisons" (Board's Record, p. 1025).

A discussion of these mere collateral questions will be avoided in this

argument for the government as much as is consistent with reasonable
regard for the rights of others, not parties plaintiff or defendant, but
whose reputations are assailed with no oi)portunity to them to defend
themselves.
The record of the trial in 1862 shows that the character of the night,

obstacles on the road, and eflfoits to remove them, ^ere very fully

inquired into.

The character of the night of the 27th August, 18G2, was passed upon
by the court.

The petitioner did not march his troops during that night—this is a
fact which is too thoroughly fixed to require argument—while numerous
other troops did march. Indeed, it is safe to say that it is a single

instance where orders to march that night in both armies at any time
that night were not comj)lied with.
During the whole four and a half years of the war of the rebellion,

the national troops, when occasion required them to march, permitted
no such plea as darkness in an August night to interfere with the
movement.

History is full of illustrations of immense diificulties surmounted by
armies and corps in the effort to comply with orders.

Several recur, but whoever hears or reads this argument will be
able to give illustrations for themselves.
During the "Wilderness" campaign, under General Grant, the Army

of the Potomac surmounted difficulties in comparison to which the pleas
in the way of excuse by the petitioner ai^pear puerile.

JACKSON'S COMMAND MOVING NIGHT 27TH AUGUST.

On this samenight inAugust when the petitionerwould not march, Maj-
Gen. T. J. Jackson, commanding the Confederate forces then operating
against Major-General Pope, was marching his entire army, some from
near Bristoe and the remainder from Manassas Junction to Centreville
or stone house, on the Gainesville and Centreville turnpike.
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Oil this subject Major Jfciwi/ Ki/d DoinjlaH^ of liis staff, goveriimeut
witness, testified as follows (lioanVs Jtecord, pa^e 707)

:

Question. Wore you at Manassas Junction dunng that raontli before this timet
Answer. I was at Manassas .Junction on the 27th.

Qtu'stion. Al what liine (li<l you leave there; or rather, at what time did the eutire

cortlniand ofCieneral .laekson k'ave there ?

Answer. Aft<u' dark sonu^ time, when the troops had been supplied with as many
stores as they couhl well carry—you know there were a (luantity of theni captured
there—they were marched off ah)nj;j through the night. With some of them it may
have been between midnight and morning before tlie last of them got away. The
leading division of A. P. Hill's, was Taliaferro's. I dont know" whether he went up
by Dawkins' Branch or whether he went up this way [Manassas .Junction to Grove-
ton]. Ewell went on the Manassas and Sudley road up toward Sudley Church. A.
P. Hill went to Ceutreville. Lawton went up toward tne Wan-enton, Alexandria and
Washington road.

Question. Then all of General Jackson's command were moved in the night-time
from Manassas Junction up to that line between Ceutreville and Groveton ?

Answer. Yes ; some of them may have started out before night, and those that were
there moved away from CentreviUe on the night of the 27th.

Juhal A, Early ^ a government witness, who was a Confederate briga-

dier-general during this campaign in Ewell's division of Jackson's com-
mand, says (Board's Record, p. 852) that Jackson's forces marched the
niglit of the 27th and that his brigade '' covered the withdrawal." He
further testified as follows

:

Question. Did you experience any difficulty in marching that night ?

Answer. O, no ; that was an open country there ; it was very familiar to us ; we
hatl been there the year before.

This evidence is but confirmatory of the Confederate reports which
have been submitted here on the subject and which I read from in my
opening argument.
Thus it is apparent that during the night the 27th August, 1862, very

nearly all the contending forces operating in the vicinity of the Bull
Run battle-fields were in motion to take uj) new positions.

The evidence of Lieutenant-Colonel Buchanan has afforded the oppor-
tunity to contrast the movements that night of the commanding general
of the Army of Virginia and the subordinate corps commanders, who
had but that 27th August come under his orders.

The former at the front is with Hooker when he makes his gallant
little fight against Ewell, and, loyallj^ desirous to carry out the wishes
of the General-in-Chief and President ^* to fight like the devil," and to.

open the road then barred to the National Capital, spends much of this

night in writing dispatches and making combinations to destroy the
over-confident enemy, who had pushed three days ahead of his supports.
The latter, the petitioner, receiving a peremptory and imperative order

to march at 1 a. m., tells his sympathetic division and brigade command-
ers that it is something for them to sleep on, and proceeds to follow his
own advice, for, says Colonel Buchanan, " the first indication of life that
I saw about the headquarters was some one came to me after break of
day and directed me to have the meu get their breakfasts" (Board's
Record, p. 008). He had been patiently sitting on his horse with his
cavalry detachment in front of petitioner's quarters from 3 a. m. until
daylight and never saw the petitioner until '' after sunrise."
Meanwhile, the commanding general of the army, sanguine of his

ability to overwhelm Jackson if loyally an<l understandingly supported,
and anxious to deliver an effective blow in the cause of his country^
waits, aiul waits in vain, for the presence of petitioner's corps—the finest

body of troops in his command—a i)ortion of which did not reach cam^)
until late in the day.

4g

ft
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One curious circumstance is to be noted in connection with the peti-

tioner's excuses as to the enormous number of wagons on Manassas
Plains between Warrenton Junction and Bristoe, that a detachment
started with ambulances from Bristoe on the same road for Warrenton
on the morning of the 28th.

The testimony on this subject by Capt. James Haddow, Thirty-^xth
Ohio Volunteers, confirmed as it was in essential particulars by that of
Lieut. A. F. Tiffany and Private N. P. Beach (Board's Kec, pp. 874, 877,

878), is as follows:

Question. Where were you at sunset on tlie 27th of August, 1862—about that time f

Answer. We were on the road between Catlett Station and Bristoe.

Question. Did you after that go toward Catlett Station ; if so, at what time and under
what circumstances ?

Answer. We marched that night to Bristoe, arriving at Bristoe Station after dark
some time ; we remained there that night ; on the following morning the regiment
went on in the direction of Manassas ; the company of which I was a member was de-

tached and put in charge of a major of the medical department to go back in the direc-

tion of Warrenton with ambulances and obtain medical supplies; we returned to some-
where near Warrenton, passing Catlett Station at some distance on the morning of the

28th ; we returned to Bristoe on the evening of the 28th.

Question. At what time did you set out from Bristoe Station to go in the direction

of Catlett Station ?

Answer. I could not give the hour, but pretty early in the morning—as soon as we
got up and got breakfast.
Question. Did you during that day see General Porter's corps?

Answer. We met troops (it was a frequent habit to ask soldiers what troops they
were), and they said they were Gereral Porter's troops. Porter's troops lay at War-
renton Junction on the afternoon of the 27tli when we left there.

Question. What difficulty, if any, did you experience on the morning of the 28th in

taking this ambulance train from Bristoe Station to Catlett Station ?

Answer. I don't think we had- any material difficulty in getting through; we must
have had at least three ambulances ; we passed through trains and passed troops ; we
must undoubtedly have made a march that day of 16 miles; we could not have met
with serious obstructions.

Questions. Do you know what troops you met ?

Answer. They said they were General Porter's ; we inquired frequently ; of course

I was not acquainted with General Porter's corps, we had just reached the East from
the West, and all troops were strange to me.

That the order to petitioner to march at 1 a. m. was urgent and im-

perative in its terms is beyond question. That it was disobeyed is

clearly proved. The petitioiier proffers excuses for this disobedience,

and by this proffer admits the disobedience, giving his reasons for non-

comphance with the terms of the order. These excuses are presented

by him as coming under four heads

:

First. Darkness of the night.

Second. Obstructions on the road.

Third. The fatigue of his troops.

Fourth. The counsel of his subordinate generals.

1. The plea of darkness is conclusively answered by the fact, fully

proved, that bodies of troops, both of our own army and of the enemy,

were marchhig on that very night, both north and east of petitioner,

and at no such distance from him as could have made any difference in

the character of the night.

2. If the road was obstructed, this was a reason for the greater

promptness in beginning his march promptly and for urging it forward.

If he had no cavalry to clear the road, it was also the more imperative

to start early. This was but a reason for sending a detachment of in-

fantry forward in advance of the time at which he was ordered to march,

in order to give notice of his coming and to explore the roads and clear

the way as far as possible. It was no reason for foregoing such prepa-

rations or for deferring the time to begin his march.
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But the obstructions were sure to be less than at any hours of the
twenty-four if his march began at one o'clock. By that hour most, if

not all, of the wagons would be likely to be parked or halted for the
night. The time to which he adjourned his march was the very time at
which they would again be taking the road.

3. The fiict that he was ordered to march with one division of hia

troops only, if the others were not up, shows that no discretion was left

him such as he claims, because of the late arrival and fatigue of his rear-

most division. It was a plain implication that one division would be
very nearly behind or immediately following.

The divisions were in no Avay detached from each other. The corps
was marching as a whole, yet his commanding general orders him to

march with one division, even if the other had not arrived. How much
interval of rest for the leading division did these terms allow ? Plainly
no discretion in this respect Avas allowed. The requirement of the order
was absolute.

4. What was the counsel of his generals? Their own evidence,
as given in 1862, though cited at his instance and as his witnesses, paints
the line of proceeding he adoi)ted in this council of his officers in too
condemnatory colors to be obliter^-ted or lost sight of by any ingenuity
before this board.
He did not utter or make known to them anytliing but the single fact

that he was directed to march at one o'clock. He named the hour and
invited their counsel, but said nothing of the urgency, and he encourage<l
them to the counsel he wished by adding to his mention of the hour th^
sneering or indifferent remark, " There is something for you to sleep
on." He handed the order to the one of his generals with whom he was
most intimate w ith this remark ; and the result was that the one who
received it, if he looked at it at all, glanced at it so slightly that he re-

mained unacquainted with its terms.
General Sykes said (p. 176, G. C. M. Rec.)

:

General Porter informed me that he had received an order * * * directing ^18
corps to march at one o'clock.

(P. 178):

Question by the Judge-Advocate. Do you remember whether you were made ac-
quainted with the urgent language of the order stating that by all means General
Porter must be at Bristoe Station by daylight the next moraing f

Answer. No, sir ; I did not ; for I am satisfied that if the urgency had been made
:

known to us we would have moved at the hour prescribed.

General Sykes subsequently attempted to modify this opinion so far as

;

to claim a certain discretion on the part of a corps commander ; but I

am content to let this, the opinion which as a soldier he gave at oncej
w hen the matter was first clearly presented to him, answer.

General Butterfield said (p. 185)

:

Question by the accused. Will you state what was said by General Porter in rela-
tion to that ord<'r and what the order was ?

Answer. The order, I beUeve, was for General Porter to move his forces at 1 o'clock
iu the morning to Bristoe.

(P. 187):

Question by the Judge Advocate. Did you see the order, the 27th, from General
Pope, or know anytliing about the urgency of its terms ?

Answer. I did not read it.

General Morell says, in answer to the question as to "what oc-
curred":

(P. 145)

:

General Porter said to us that he had received this order to march at one o'clock
that night; we immediately spoke of the condition of our troops—they being very
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mucli fatigued, and the darkness of the night, and said that we did not believe we
could mnke any better progress attempting to start at that hour than had we waited
until daylight. After some little conversation General Porter said, ''Well, we will
start at three o'clock—get ready." I immediately left his telit, &c.

Such was this council of generals, and such the way tliat petitioner

directed its counsels on this Jirst occasion in which he was called on to

act in support of the general under whose unwelcome command he had
newly come.
When the pleas of the night being too dark, troops fatigued, and the

road obstructed with stumps by way of excuse were gravely advanced
here as insuperable obstacles to any movement whatever, the history of
the regular American Army suggested a striking example as applicable

.to this case.

On the 2d January, 1777, General Washington found himself in Tren-
ix)n, K. J., with the Delaware behind him impassable from the ice and
the enemy in full force before him under Lieut. Gen. Earl Cornwallis,

and separated from him only by the narrow Assunpink Creek. The
question of the existence of this nation as an indei^endent republic hung
upon the events of that night. The night before, two of his brigades,

under General Washington's order, had made a night march through
mud, snow, and water, over rough roads, to join him, and tliat day were
in action. Ill-clad and suffering, the whole army was on this 2d January
called upon for another night march, and proceeding around the left

flank of Cornwallis' forces by a wood road filled with stumps from two
to five inches high, they approached towards morning the town of Prince-

ton, were in action that day also, and marched until between ten and
eleven o'clock that night to Somerset Court-House. '

The darkness of those nights, the roughness of the roads, the severe

inclemency of the weather, or the want of shoes and proper clothing, did

not deter "those patriots who were loyal to the orders of their general

from making a night march 5 and the nation was saved.

The first specification to the first charge has now been considered.

It is particularly significant, as showing the first in a series of disobe-

diences to orders all having one object, disloyalty to the orders of the

commanding general, and a determination to do nothing until the com-
manding general of the Army of the Potomac should arrive from Alex-

andria and assume command under the sixty-second article of war.

Comparisons are never agreeable, and for Major-General Pope to have
been hailed as the saviour of the national capital would probably never

Jiave met the petitioner's preferences.

General Washington early laid down the rule of obedience to orders,

as understood in the British army, from whence came the American
articles of war and customs of the service. Said he

:

It is not for every officer to know the principles upon which every order is issued

and to judge how they may or may noL be dispensed with or suspended, but their duty

is to carry them into execution with the utmost punctuality and exactness. They are

to consider that military movements are like the workiug of a clock, and they will go

quickly, regularly, and easily if every officer does his duty ; but without it be as easily

disordered, because neglect from any one, like the stopping of a wheel, disorders the

whole.
The genera], therefore, expects that every officer will duly consider the importance

of the observation, their own reputation, and the duty they owe to their country. He
claims it of them and earnestly calls upon them to do it. (General Orders, Ai^my Head-

quarters, Toamensing, Penn., October 10, 1777.)

When one of petitioner's general officers, who advised him not to march

at 1 a. m., said in the original trial that " the movement would not have

])een impracticable, but * * * would have been a false military
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movement" (G. C. M. Record, p. 179), he made an unfortunate commentary
upon the lan«^iia«,'e of Wasliin<»"t()n, wliicli re(|uii'e8 no remark.

Tlie rule tliiis enunciated by the great patriot was well known iu both
armies.

Mr. Samuel, in liis "Historical Account of the British Army and of
the Law Military'' (London edition, 1810, page 285), in discussing the
British article of war, which is identical with the American, as to "dis-

obe<lience of orders," first adverted to mere neglects, which in that

service, as in oiu' own, are chargeable only as conduct "to the prejudice

of good order and military discipline," and then proceeded to discuss

and define the meaning of the article under which the petitioner in this

case was tried on the first charge. Said he

:

In the second, the ahsohite resistance of, or refusal of obedience to, a present and
urgent command, conveyed either orally or in writing, by the non-compliance with
which some inuuediate act necessary to be done might be impeded or defeated, as
high an oft'euse is discoverable as can well be contemplated by a military mind ; inas-

much as the principle wliich it holds out would, if encouraged, or not suppressed by
some heavy penalty, forbid or preclude a reliance on the execution of any military
measure.

It is this positive disobedience, therefore, evincing a refractory spirit in the inferior,

an active opposition to the commands of a superior, against which, it must be sup-
posed, that the severe penalty of the article is principally directed. This highly crim-
inal disobedience may arise, either out of the refusal of the officer or soldier to act as
he is ordered—to march, for instance, whither he is bidden—or to desist from any act
or purpose which he is prohibited by a direct command from pursuing ; for it would
in many circumstances, which may easily be imagined, be as dangerous to persist in a
forbidden course, as to decline or recede from one that is commanded.
Whether the orders of the superior enjoin an active or a passive conduct, the officer

or soldier subject to them is equally obliged to obey. Otherwise, every military
operation or enterprise would be made to depend, not on the prudence or counsel •f
the commander, but the will or caprice of the soldiery, either for the furtherance or
obstruction of its object.
Prompt, ready, unhesitating obedience in soldiers, to those who are set over them,

is so necessary to the military state, and to the success of every military achievement^
that it would be pernicious to have it understood that military disobedience, in any

,

instance, may go unquestioned.
It is not to be overlooked, notwithstanding the construction or modification which

the disobedience, contemplated in the article, may appear to be capable of—and which
favorable sense is often put on the severe terms of its letter by the lenient sentences
pronounced by courts-martial on cases of a negative character, or of minor copsequence

—

that the fifth article, in fact, makes no distinction between one act of disobedience or
another. And that when any is to be made, it must always depend on the view which
a court-martial may take of the circumstances submitted to it, with their contempla-
tion of the spirit of the article, or the mutiny act ; and that wherever it is made, it

will be, not in relaxation of the principle of implicit obedience inculcated by the ar-
ticle, but in the exercise of a discretion, lawfully resident in the court, to mitigate,
according to circumstances, the rigor and severity of the law.
Except in the solitary instance where the illegality of an order is glaringly apparent

«>n the face of it, a military subordinate is compelled to a complete and undeviating
obedience to the very letter of the command received. The most important conse-
quences may often rest on the precise mechanical execution of an order which in ap-
pearance to the military inferior may have a substantive and a sole object in its view,
while in the design of the commander it may be combined with a vast and various
machinery, and a deviation from it, even with the best intentions and the best success,
separately considered, might defeat the grand end of the meditated enterprise. Hence
it is scarcely jmssible to imagine a case when a subordinate officer would be at liberty
to depart from the positive command of his superior. The justice of the Roman father
who put his brave and successful son to death for disobedience to his conmiands, has
never been called in <piestion ; though many have wished that the feelings of the father
had softened, in that particular case, the stem severity of the judge.
None, however, will quarrel with the precept, though they may incline not to imi-

tate the example. But even a mild and Christian i)liilo8opher, sitting in his own
closet and studying an excuse for the breach of a military command, was after all

obliged to content himself with an apology, in a possible but single case ; or rather,
his ingenuity being tasked, was unable to suggest anything more than an expedient,
and that perhaps not altogether unexceptionable, which might plead for a suspension in
the execution, not in the supersession of a military order.
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To use the words of Archdeacon Paley : "If the commander-in-cliief of an aniiy
detach an oflicer under him upon a particular service, wliich service turns out more
diflQcult or less expedient than Mas -supposed, insomuch that the officer is convinced
that his commander, if he were acquainted with the true state in which the affair is

found, would recall his orders, yet must this officer, if he cannot wait for fresh direc-
iioiis without prejudice to the expedition he is sent upon, pursue, at all hazards, those
which he brought out with him."
The impression of this passage might be broken, but could not apparently bo

Btreugthened, by any comment.

SECOND SPECIFICATION, FIRST CPIAKGE.

The second specification under tlie first charge of disohedieuce of
orders is next to be considered. That specification was based on the
follo\nng order

:

.

[General Order No. 5.]

Headquarters Army of Virginia,
CentreviUe, August 30, 1862.

Gens. McDowell and Porter: You will please move forward with your joint com-
mands towards Gainesville I sent General Porter written orders to that effect an
hour and a half ago. Heintzelman, Sigel, and Keno are moving on the Warrenton
turnpike, and must now be not far from Gainesville. I desire that, as soon as com-
niunication is established between this force and your own, the whole command shall
iialt. It may be necessary to fall back behind Bull Run, at Centreville, to-night. I
presume it will be so on account of our supplies. I have sent no orders of any descrip-
tion to Ricketts, and none to interfere in any way with the movements of McDowell's
troops, except what I sent by his aide-de-camp last night, which were to hold his posi-
tion on the Warrenton pike until the troops from here should fall upon the enemy's
flank and rear. I do not even know Ricketts' position, as I have not been able to find
out where General McDowell was until a late hour this morning. General McDowell
will take immediate steps to communicate with General Ricketts, and instruct him to
rejoin the other divisions of his corps as soon as practicable. If any considerable
advantages are to be gained by departing from this order, it will not be strictly carried
out. One thing must be had in view, that the troops must occupy a position from
which they can reach BuU Run to-night or by morning. The indications are that the
%hole force of the enemy is moving in this direction at a pace that will bring them
here by to-morrow night or next day. My own liead(iuarters will be, for the present,
with Heiutzelman's corps or at this place.

JOHN POPE,
^ Major-General Commanding.

To understand the condition of affairs at tliis time, a little explanation,
in order to make a connected narrative, is desirable. We have seen that
on the 27th of August General McDowell with his corps and Eeynolds'
division and Sigel's corps were interposedbetween Jackson andThorough-
fare Gap, and that Jackson's supports were beyond that range of mount-
ains, pushing forward with all their miglit lest he should be captured,
and that Heiutzelman's corps, comprising Hooker's and Kearney's divis-

ions and General Reno's detachment of the Ninth Army Corps, were
within easy striking distance, and i)etitioner's corps was but a few miles
away between Manassas Junction and Bristoe, while Banks' corps was
behind petitioner's in charge of the trains. In order to envelop Jackson,
Kearney's division of Heiutzelman's cori)s and Reno's detachment on the
same night received orders which brought them, one to Bristoe and the

other to Manassas Junction ; but as Jackson had retired to Centreville,

these forces and Hooker's division of Heiutzelman's corps were pushed
ui) toward the stone house and Centreville. It is not necessary to discuss

here the curious concatenation of circumstances by which in the move-
ment of McDowell's and Sigel's corps from the neighborhood of Gaines-

ville east between the Warrenton pike and the Manassas and Gainesville

road on the 28th they became separated, Sigel moving to Manassas
Junction, Ricketts' division of McDowell's corps being sent back to hold
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Tlionmoht'jire (laj), amvinji' too late to make it ettectual, Kiii;,^'s diviHiou

of McDowelPs corps i)iirsuin<:»- t\n\ Warrenton, Gainesville, (iroveton,

ami Ceiitreville jake towanl (Irovetoii, ruiininjj: into .Im^ksoii, who liaxl

abaiidimed ('cntrcvillc, taken np a conceahMl <lefensive i)osition ju«t

north of lii:oveton within a lew hundred yards of the Independent line

of the Manassas Gap Kailroad, having a tight there on the night of the
L'Sth, then, without, seemingly, the best of reasons, King's division quit-

ting that i)ikeand moving down to Manassas Junction by the very road
by which ])etitioner was next day, in view of this falling back, ordered
to advance; IJeynolds' division meanwhile having comedown between
Sigel and King paitially across the country and dowji to Bethlehem
Church and then up the Sudley Springs' road and out to the left, south
of the Warrenton road. General Keynolds, we have seen, was within
sui)porting distance of King on the night of the 28th, becanse he testi-

fied he rode over across the country from Newmarket to the Warrenton
pike near Groveton and then westward to General King's position along
the Warrenton pike (G. C. M. Kecord, p. 170). His troops followed him,
as is plain from Bvt. Brig. Gen. Charles Barnes' evidence (Board's Kecord,
p. 660). The fight of the 28th has nothing to do with this case; but on
the morning of the 29th, when it was found by the commanding general,

Pope, that King's di^ision, one of the finest in the Armj^, had left its

position of the night before, where it was interposed between General
Jackson and Thoroughfare Gap (General King himself being ill at the
tim'e), and had come down to Manassas Junction and left the door open,
he undertook to close that door by sending petitioner's corps, a fresh
body of troops, right out on that road with the greatest expedition.

On the morning of the 29th of August at 5.30 o'clock the petitioner

had received an order from General Pope, dated 3 a. m. near Bull Run, " to

move upon Centreville at the first dawn of day with your [his] w^hole com-
mand, leaving your train to follow. It is very important that you should
be here at a very early hour in the morning. A severe engagement is

likely to take place and your presence is necessary." (Accused's Ex.
Xo. 4, G. C. M. Record, p. 235.)

It has been sought on behalf of the petitioner to piit the receipt of
this order at a later time for the reason tiiat in a communication which
he dated 6 a. m. to General Burnside he said he had just received the
order, and also to put the time of his departure from Bristoe towards
Manassas Junction at half past six o'clock because the i)etitioner in the
same dispatch to General Burnside said, '^ I shall be off in half an hour."
As to the time of the receipt of the order it is sufficient to say that his
< )wn exhibit presented to the general court-martial on his trial shows the
hour of receipt to be at 5.30 a. m. His own witness. General Morell,
on that trial (G. C. M. Record, p. 146) said the dispatch was received
between daylight and sunrise, not after sunrise as narrated in the peti-

tioner's opening statement, and that the leading division (Sykes') did not
inarch until seven o'clock, and his own division followed immediately.
The fact remains, therefore, even on the petitioner's own showing in

evidence that the first order he received on the 29th of August, 1862,
was not promptly obeyed. At the hour of its receipt as the troops were
merely in bivouac it seems quite plain that they were prepared for imme-
diate movement and had already their breakfasts.
The petitioner has said in his opening statement that this order sur-

prised him ; that no severe engagement could take place near Centre-
ville

; that Jackson's army had not gone there. Of this he could know
nothing, for he was not at the front. But the statement is gravely made,
nevertheless; and at once he sets his judgment uj) against that of his
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commander—settles it to suit himself. Fully apprised that a severe
engagement was likely to take place and that his presence was neces-
sary, we perceive that he did not instantly and vigorously push forward,
although his troops were now fresh.

Bvt. Brig. Gen. Horace Bouton^ formerly of the Thirteenth lN"ew York,
Martindale's brigade, Morell's division, says his regiment was encamped
half a mile toward Manassas. The distance from Bristoe Station to
Manassas Station was about four miles. (Board's Eecord, p. 51.)

According to Capt. George Monteith^ formerly aid-de-camx) of the peti-

tioner, and called by him as a witness (Board's Record, p. 310), the head
of the column [Sykes'] was halted when it had gone a quarter to a half
mile beyond Manassas Junction; and that Major-General McDowell
came up a very few minutes after their arrival, and after the arrival of
Brigadier-General Gibbon. He also said (Board's Eecord, p. 315) that
the petitioner's troops turned to go to Gainesville, about .9. a. m. He
also testifies, he being with petitioner, that General Gibbon told them of
the action of the night before of King's division upon the Warrenton
turnpike, between Groveton and Gainesville. There is a distinction, not,

however, of much importance to be made between Manassas " Station "

and Manassas "Junction"; Manassas Junction being according to the
testimony of Capt. J. A. Judson^ called by the petitioner (Board's
Eecord, i3. 110), where the Orange and Alexandria Eailroad joins the
Manassas Gap Eailroad; and according to General G. K. Warren (Board's
Eecord, p. 51), if you wanted '' to shorten the distance from Bristoe by
turning oft' towards Gainesville where the roads separated at a very
small angle, there would be a variation of a mile," which would be gained
in moving off at Manassas Junction towards Gainesville on the Manassas
and Gainesville road, instead of coming up at Manassas Station.

As to how far Sykes' division got on the road towards Oentreville,

under the pressing order the petitioner had received at 5.30 a. m.. Gen-
eral Warren has said (Board's Eecord, p. 17)

:

Wliile our corps was passing Manassas Junction the order came for us to move to-

wards Gainesville. General Sykes' division had already passed the junction towards
Centreville, and my brigade was at the rear of it. I suppose to avoid delay, and with-
out any delay, Morell's division, which was following, turned oft' on this road towards
Gainesville ; as soon as it cleared the road our division faced about, which brought my
brigade in advance in Sykes' division.

He further said (Board's Eecord, p. 33)

:

My brigade just got past the road at the junction which leads up to Gainesville,
* * * General Morell's division moved at once upon the Gainesville road.

So that Morell's division did not go to Manassas Station according to

General Warren, but struck off where that small angle is made at Man-
assas Junction.

Private John 8. Slater, Thirteenth Kew York Volunteers, called for

the government, Martindale's brigade, Morell's division, said (Board's

Eecord, p. 324) that they marched towards Manassas from Bristoe, and
then cut across the country.

This is further confirmed by the evidence of Maj. Geo. Hyland, jr., of

the Thirteenth New York Volunteers, called for the petitioner (Board's

Eecord, p. 115), who says that from near Manassas Junction they went
toward Gainesville.

Sergeant Ferdinand Mohle, who belonged to the same regiment in

Morell's division, a government witness (Board's Eecord, p. 675), says

that they got not quite up to Manassas Junction Avhen they counter-

marched.
It is confirmed also by the testimony of Brevet Lieut. Col. Joseph P.
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Clary of the same regiment, a government witness (Board's Kecord, p.

672), who says the same thing substantially.

The petitioner has said (i>. UO of his opening statement), that hasten-

ing in advance of his command to join General roi)e he met verbal

orders to March to Gainesville and take King with him; that this verbal

order required him to reverse his march and move back through Manas-
sas Junction and along the Gainesville road past Bethlehem Church to

Giiinesville j that because it was a verbal order he sent one of his staff,

Dr. Abbott, to General Pope in order to procure a written order.

For some occult purj^ose Capt. John H. Piatt, an aide-de-camp of Gen-
eral Pope, has been introduced into this case by the petitioner. In his

testimony he stated substantially that after General Pope reached Cen-
treville on the morning of the 29th, he was sent back with an order to

General McDowell which was to direct General Porter to take General
King and advance towards Gainesville; and that he met the petitioner

near Bull Kun Creek on the west side of the creek, and also his troops,

about nine o'clock, moving up towards Centreville in marching order
(Board's Record, pp. 1142, 3, 4, 5) ; that he gave the purport of the order
to the petitioner who told him where he would probably find General
McDowell ; that he rode on and found General McDowell about or near
Manassas Junction and gave him the order; and that General McDowell
told him " to say to General Pope that he had received his order and he
had directed Porter to i)ut King hpon his right so he could have him if

he wanted him—that is, if General Pope said so."

Unfortunately for the credibility of thife evidence, Captain Monteith,

as we have seen, had made a different statement. If General McDowell
had directed General Porter to do that which he told Captain Piatt he
had directed him to do, it is hardly conceivable that petitioner would
have i>resumed to continue his march towards Centreville in defiance of
such an order. But everything points to the conclusion, from the peti-

tioner's own statement, that the verbal order he received was addressed
to himself and followed almost immediately by a written order from
General Pope through General Gibbon ; and certainly before he had
seen General McDowell at all, because General Gibbon's order was in

his possession before General McDowell appeared, according to his own
evidence.

It is further evidenced by the joint orderwhich forms the basis of this
specification in which General Pope mentions that he did not know Gen-
eral McDowell's position until a late hour in the morning.
Major-General Morellj also a witness for the petitioner, says (Board's

Record, p. 421), that General Sykes' division was at Manassas Junction
at 8.30 a. m., as appears by the dispatch of Sykes to Morell.
Also by dispatch which he produced, of the petitioner's assistant

adjutant-general, that the head of the column was halted beyond the
junction.

Lieut. S. M. Weldj another former aid-de-camp of the petitioner and
a witness on his behalf, has stated (Board's Record, jj. 262) his impres-
sion that the head of the column did not get over half a mile beyond
Manassas Junction, though the petitioner himself went beyond towards
Centreville ; and that they turned towards Gainesville about 9 a. m.

Assistant Adjutant-General Locke has said in his evidence on this
subject as foUows

:

Question. How far did yon and General Porter, being in advance of the troops, get
beyond Manassas Junction towards Centreville f

Answer. We got to the brick house called a warehouse (Weir house), which was a
little below the junction. There we stopped for some little time, and General Porter
held a conference with General McDowell.
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Question. In that lioiise ?

Answer. The outside of the house. After this conversation closed, the general and
myself rode on probably a quarter of a mile towards Centre\ ille. There we were met
by an officer from General Pope, who gave General Porter a verbal order to the effect
that that march was to be changed to the direction of Gainesville, and then immedi-
ately sent me back to halt the column for fear that it should get too far aiid they
would have to retrace their steps.

So tliat this witness did not pass all of General Porter^s corps, or pass
any of it.

Question. Did not he accompany you ?

AnsM'er. Not just then. I left him in conversation with this officer.

Question. How soon did he come up f

Answer. Very soon after.

Question. And joined you at Manassas?
Answer. Yes, sir.

Question. You having halted the column as you passed up f

Answer. Yes. I met the head of the column as I got. up just near where we turned
to go up the Gainesville road.

Question. Did you know Dr. Abbott on the staff of General Porter at that time?
Answer. Yes, sir.

Question. Do you know of his having that morning gone to General Pope and
brought back an order or a message ?

Answer. I think I recollect the circumstance.
Question. When you got back to Manassas Junction, what hap])ened?
Answer. As I halted the head of the column, General Gibbon rode up with an order

tc General Porter from' General Pope in writing. He gave me the order and I think I

read it before General Porter joined us. He came'up almost immediately. The order
was signed by General Pope himself.

As the column was halted at Manassas Junction at 8.30 a. m. (Sykes'
division), according to Sykes' own dispatch, it is plain that the verbal
order which the petitioner received .to move toward Gainesville must
have come into his possession before the column had halted. While
there they were taking- ammunition from their train, w^hich, according
to General Morell (Board's Eecord, p. 422), took only half or three-quar-

ters of an hour j and according to Assistant Adjutant-General Francis
S. Earle, a witness for the petitioner (Board's Eecord, p. 409), detained
them only about half an hour. He also says (Board's Record, p. 414)
that they left Bristoe that morning about 7 a. m. for Manassas Junction.

As Cai)t. George Monteith, petitioner's former aide-de-camp, has said (G.

0. M. Eecord, p. 127), in 1862, that they found their ammunition train

going into Manassas Junction when they got there, and as it took half

an hour for them to obtain it from the wagons before countermarching
partially toward Gainesville (Sykes' division being the only one that
had to face about, the head of Morell's division not having gone beyond
the junction, where the roads, according to General Warren, made a
very small angle), it is apparent, even on the petitioner's own statements,
that nine o'clock is about the time, at the outside, the head of Morell's

division moved to the left tow ard Bethlehem Church and Gainesville,

followed thereafter by Sykes, who, from being on the right, had now be-

come the left division.

Much has been said of an interview at the Weir house between Major-
General McDowell and the petitioner, near Manassas Junction, on that
morning. It will be noticed that Captain Piatt, the ofl&cer or aide-de-

camp of General Pope, who had met the i)etitioner on the road between
Manassas Junction and Centreville, had quite a long conversation with
him there, according to Colonel Locke. Therefore, when the petitioner

met General McDowell at the Weir house, it is apparent that he must
have had the latest information from General Pope of what was going
on and what was to be done. That should be contrasted with his open-

ing statement that he looked to McDowell as the man above all others

to give him that information.
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Bri^adioi-denc^ral Gibbon,, of Kiiiff^s division, after the night inarch
of the 28th Anj»ust down from the Wanenton pike to Manassas Junc-
tion, started just as tlie chiy was breaking (Board's Kecjord, p. 243) to
find (leneral Pope in order to notify him of the fact tfiat (leneral King's
division had retired from the Warrenton ])ike and was no longer inter-

posed between Jackson, who was nortli of Groveton, and Tlioroughfare
(xaj). Finding General Pope at Centreville, having ridden there as rap-
idly as he could, a distance of six miles, he gave him information, and
immetliately received a written dispatch to petitioner, was furnished
with a fresh horse, and started back, meeting the petitioner at the junc-
tion, lie says when he arrived back he found petitioner's troops sta-

tionary. Almost immediately afterward, while the petitioner had the
order in his hand. General McDowell came ui) and the petitioner gave
it to him. Brigadier-General Gibbon says (Board's Record, p. 245)

:

General McDowell requested General Porter, when he formed his line of battle, which
it was supposed he would form in the direction of Gainesville, that he would place
King's division on his right, so that he (McDowell) could have his command together,
it being known at the time that Reynolds' division, a portion of McDowell's command,
was out in that direction somewhere, supposably on the right of what would be
rorter's line.

At that time General Gibbon says that General McDowell did not
assume command over the petitioner, hence the request. That order
i;^hich the petitioner received at the hands of General Gibbon was as
follows

:

Headquarters Army of Virginia,
Centreville, Aug. 29, 1862.

Push forward with your corps and King's division, which you will take with you,
wpon Gainesville. I am following the enemy down the Warrenton turnpike. Be
expeditious, or we will lose much.

JOHN POPE,
Maj. GenL Commanding.

Certainly language could not be plainer in order to apprise the peti-
tioner what the commanding general proposed to do, and General Gib-
bon's own testimony, w hich I have thus cited, shows the intent to form
a line of battle.

Gainesville may be assumed, for the consideration of the geographical
features of this case, to be the apex of an equilateral triangle to the
westward, with Manassas Junction at the angle to the south and Centre-
ville at the angle to the north, the base line being between Centreville
and Manassas Junction. It is apparent, therefore, that by rapidly
moving up what is known as the Manassas and Gaines^^ille road toward
Gainesville on one side of the triangle, and Major-General Pope's forces
moving up on the Gainesville, Warrenton, and Centreville pike (" War-
renton pike") from Centreville on the other side of the triangle, the
two si^parated portions of General Pope's army would rapidly converge
upon the same point If General Pope's forces were following the enemy
down the Warrenton pike an<i petitioner's forces on an unobstructed
road could move with expedition, it would place them on the flank and
possibly on the rear of the enemy.

ROUTE OF MARCH TO GAINESVILLE.

At 9 a. m., which is the hour also put by Brig. Gen. Charles Oriffin., a
Tvitness for the accused on his original trial (G. C. M. Eecord, p. 1G2) as
the time when they started out Morell's division of the petitioner's
<eorps moved toward Bethlehem Church and Gainesville.
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The petitioner puts the arrival of his command at Dawkins' Branch,
beyond which it did not collectively go, at 11.30 a. m.
According to tha petitioner's witnesses Major Watren and Mr. Jud-

son, the distance frmn Manassas Junction to Bethlehem Church is three
miles, and from Bethlehem Church to Dawkins' Branch, the point at
which petitioner's head of column halted for the day, is two miles—in all

five miles. (Board's Eecord, i^p. 51, 109.)

Brigadier-General Gibbon says (Board's Eecord, p. 253) that he ac-

companied the head of the column to pilot it into the Manassas and
Gainesville road, which he had just i)assed over the night before j and
says, further

:

I accompanied General Morell, my impression is, until I approached the position
where I had left my brigade in the morning. I cannot tell where that was. I

don't know how far from the junction that was. When I got to tliat position, proba-
bly before, I left the column of the Fifth Corps, and resumed command of my own
brigade.

His brigade of King's division, to which belonged the Sixth Wis-
consin Yolunteers, was lying between Bethlehem Church and Manassas
Junction, where he rejoined it when he ceased to pilot Morell's division

on the road he had been on during the night. On cross-examination^
with reference to this interview between the petitioner and General Mc-
Dowell, Gibbon said (p. 254)

:

Question. General McDowell said he wanted to have you so place your division that
you could come in on the left of Reynolds f

Answer. That was not the way he put it. It was to go in on Porter's right ; that
was the way he said it ; that is what he meant according to what I understood ; on
the left of Reynolds, but he didn't put it that way.

Lieut. E, p. Brooks, adjutant of the Sixth Wisconsin, appears to have
been detailed to show Morell's division the road. His testimony is as

foUows (Board's Record, p. 1022)

:

Question. Where were you on the morning of Friday, August 29, 1862 ?

Answer. On the morning of the 29th I came with King's division from the battle-
field of the night of the 28th back to Manassas Junction.

Question. What orders, if any, did you receive that morning ?

Answer. I received an order to go with Morell's division of Porter's corps back to
the battle-field where King had fought the night before.

Question. Did you do so ?

Answer. I went back to a point where I presumed General Morell would have no
difficulty in finding his way to the turnpike, and then I returned to King's division.

Question. Could you, by looking at tlie map, indicate the point to which you went
with Morell's division [Duffee map shown witness] ?

Answer. We moved out on the Gainesville road. I do not think this map is quite
complete.

Question. State in what respect.
Answer. There is a road running from somewhere in this vicinity across in that

direction [across to Lewis lane No. 1].

Question. From whose place and to what point ?

Answer. I could not say. I merely know from the general direction that I carried
Morell's division ; I rode with Morell at the head of the division until we reached this

point. My impression is that Ave crossed Dawkins' Branch, but I am not positive

about that. We certainly got so near here that I could point out to him the direction
of the battle-field of the night before.

Question. Which road had you come down the night before from Gibbon's battle-

field?

Answer. The battle-field of the night before, the line of battle ran across there
[near the Douglass and Brewer houses] . There were two regiments of Gibbon's brigade
engaged on the east of the woods. When we fell back that night we fell back directly

across the Warrenton turni)ike, and struck the lane about there [about near the word
"lane" of Lewis lane No. 2]. Colonel Bragg and myself were at the head of the col-

umn; and we marched down this way until we reached this road here [not indicated],

and this road [road marked in ink on the map *'E. P. B."]. Then we followed down
the Manassas and Gainesville road to the junction. When we got there, as I say, in

the morning, I went back with Morell's division to this point. [Witness indicates Sk

point near Dawkins' Branch.]
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Tlio general concinTent testimony of *^tlie witnesses j)ut8 the arrival
soniewlu'ie ax about 1 J a. m.

Capt. AufjKstHs J*. Martin
J

cliict' of artillery to t\w petitioner, and
•called as a witness for liini, both on the orif>inal trial and now (Board's
Keeord, p. 112S), ])uts the arrival of the column at Dawkins' Branch at
about 11 a. m. That would make its rate of march 2^ miles an liour;
King's <livision folloAvin^- behind; and Major-GeneralMcUowell being
Avith it, he being the senior to the petitioner in rank, but not at first ap-
parently assuming any command.
From the fact that General Gibbon brought the order from General

Pope, and Lieutenant Brooks was detailed from his [Gibbon's] brigade to
iict as pilot the remainder of the distance, it seems to be manifest that
T^hen General Pope ordered the petitioner to push forward upon Gaines-
ville he intended that they should take the very road that King's divi-

*sion ha^l come down upon the night before, which ran into the Warreuton
Pike a little easterly of Gainesville.

It is to be noted here that the road leading from Beats', just south of
Dawkins' Branch at its junction with the Manassas and Gainesville dirt-

road, up to Lewis lane No. 1, is not indicated on this map, although
testified to by Lieutenant Brooks as a road then in existence. It was
presumably an army road, like one of the many made through that por-
tion of the country during the years 1861-'62, while the Union and Con-
federate armies were respectively encamped there. I find by my notes
made during a personal inspection of the ground last August that the
inhabitants of that locality pointed out to me the location of this very
road, the traces of w hich are still visible, and that I put it down at the
time upon my map not knowing of the i^ositive evidence Lieutenant
Brooks has since given as to its former existence. In looking at the
official map it is apparent that that would be the shortest route, from
Milford and Bristoe up through Deats' past Thomas Nealon's, a little to
the eastward of his residence, and so on up to Lewis lane No. 1, where it

strikes the old Warreuton, Alexandria and Washington road, and thus
through Groveton, to Sudley Church, and Aldie. The fact, therefore, of
the existence of that road in 1862 does not merely depend ui)ou the
notes of my own inspection, but is supported by the evidence of a ma-
terial witness. But one witness has given a ditterent route for King's
division in coming down from the Warreuton pike to Manassas Junction
during the previous night, and that is Captain Judson (Board Eecord,
p 108) ; but on cross-examination (p. 100) he said, " I have no recollec-
tion of the march at all."

Brig. Gen. MarcennH E. Patrick^ another witness for the petitioner,
who was in the fight of King's di\dsion on the 28th, said they "stnick
south" (Board's Eecord, p. 185); and on page 187 Board's Record he
said (after mentioning their position next morning near Bethlehem
Church):

Question by petitioner. Wliat happened next after King^s departure for CentreviUef
Answer. I was ordered I think by McDowell in person, to move as soon as I could

in the rear of General Porter; Porter having just passed through, or passing through
nearer Manassas Junction, to go back to the scene of our fight the night previous.

From this it will be perceived incidentally that Brig. Gen. Rufus King,
who comiuanded the particular division of General McDowell's corps,
had at this very time departed for Centreville from Manassas Junction.
On cross-examination this same witness, referring to this movement of
the petitioner's corps towards Gainesville, and past the place where
King's division was lying in the road, quotes from his diary as follows:

At about ten o'clock Porter's cori)s having passed on toward;^ our lines of yesterday
we were oulered to follow hiui, and did so.
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Fiirtlier on the witness said (Board's Record, p. 196)

:

(Cross-examined by Kecorder:)
Question. Did you know at the time what orders they had ?

Answer. No, sir; I don't think I did ; hut I knew that Porter was ordered forward
to the scene of yesterday's operations, because McDowell told me that.

Question. Where was the scene of the previous operations ?

Answer. Where we had the light before.

Question. On the Warrenton pike ?
.

Answer. My inference was, from what McDowell said to me, that he wanted me to
go in there, because I could pilot Porter.

Question. On the Warrenton pike ?

Answer. Our fight was up where Gibbon was [northwest of Groveton].
Question. Was that fight reported as being at Gainesville, rather than at Groveton,

of the night before ?

Mr. Choate. Reported by whom ?

Question. Well, by anybody. By King.
Answer. It had not taken form yet. I don't know that many people knew about it.

I don't know that Porter knew about the fight much until I told him. I don't remem-
ber whether it was called Gainesville or Groveton.

» * * * # . * #

Question. How did this conversation between you and McDowell arise, in which
you have said that he made some remarks in reference to General Porter's position on
that road f

Answer. Do you mean when he met me to turn me back ?

Question. Yes.
Answer. It was because he had ordered me to tell General Porter to keep with me

and to pilot him back to the scene of last night's operations. I think the language
was that I was to go with Porter back to the scene of last night's operations.

Question. When he sjjoke of General Porter's position when he came and took you
up the Sudley road, do you recollect his language ?

Answer. I do not.
# # # # * * *

Question, How rapidly did you march that morning on that road from Mauassaa
Junction towards and beyond Bethlehem Church ? .

Answer. I think Porter's rear had got along some little distance before I joined, and
that I marched rather rapidly until I got up with him.

Thus it is apparent that at the time Lieutenant Brooks was piloting

the petitioner- s corps under the orderthat Brigadier-General Gibbon had
brought from Major-General Pope, the purport and mtention of that order
was that petitioner's corps should move up to the lines occupied in the fight oj^

the evening before hy King's division on the Warrenton pike just south of the

Browner-Douglass place delineated on the map which has been used in

this case.

Major O. K. Warren^ the petitioner's witness says (Board's Eecord, p.

18) that arriving at Dawkins' Branch he '^ found that General Morell's

division had moved off to the right towards the Manassas Gap Railroad,
* * * say a quarter of a mile" ; that General McDowell has been at

Manassas Junction that morning with the petitioner. At the last-named
place the petitioner was not under his [McDowell's] command and had
received the latest information from Major-General Pope. Whatever
information Major-General McDowell could furnish him at that time
relative to the actual situation of affairs from the limited knowledge he
[McDowell] then had might be and possibly was serviceable, but it would
have had no effect whatever so far as the petitioner's order was con-

cerned which he [petitioner] had received at that time from General
Pope to move "at once towards Gainesville and be expeditious or we
should lose much." That was the order which controlled and governed
petitioner's action at that time, and neither Major-General McDowell
nor any one else could rightfully have influenced him in delaying to

obey that order.

That. General McDowell was anxious to furnish him with all the in-

formation possible is manifested in the fact that he gave him his own
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maj) of that part of the country, which, as it turns out, was the only map
they had at tliat time.

About the time the eohiinn halted at Dawkins' Branch, on tlie Manassas
and Gainesville road, Dr. Abbott, of the i)etitioner'8 staft*, returned from
General Pope's headcpiarters with the written Teni^onse that the i)eti-

tioner had requested in the momnig when he first received a verbal

order from General Pope to move in that direction, this written order
by Dr. Abbott's liands being supplementary to a written order which
had been sent intermediately to the petitioner by the hands of Brigadier-

General Gibbon. (G. C. M. Eecord, p. 05.)

For disobedience to the joint order the petitioner was tried under the
specification we are now considering. He has shown in his opening
statement, page 31, that he knewwhat the objects were to be accomplished
under this joint order, namely

:

1 St. To move towards Gainesville

;

2d. To estabhsh communication with General Pope's forces on the
right; and

3d. When this communication was established to halt.

He says that there was nothing in this order that contemplated a l)attle

;

but in the light ofprevious orders that he had received that day, and of tlie

orders he had received on previous days, it seems quite clear that this last

statement of the petitioner is one that cannot be sustained. The very
first order he received from General Pope that morning said

:

A severe engagement is likely to take place, and your presence is necessary.

Two days before, on the 27th of August, he had received a communi-
cation fr'om General Pope, through the chief of staff of the Army of Vir-
ginia (see page 88, petitioner's opening statement), in which he was told
that the army would probably move to attack the enemy next day in

the neighborhood of Gainesville. And on the day before that, the 26th
of August, General Pope in person wrote him a communication (see peti-

tioner's opening statement, page 87), in which he said

:

I do not see how a general engagement can be postponed more than a day or two.

The second order from General Pope that the petitioner received, at the
hands of General Gibbon, that morning, the 29th August, at Manassas
Junction to push forward with his corps and King's division on Gaines-
ville, and " be expeditious," showed that the purpose of General Pope
was to attack the enemy before he could receive re-enforcements, and, if

possible, overwhelm and destroy him. And from the fact that General
Gibbon had delivered the order to petitioner in person, and told him all

about the operations of the night before, and of his [Gibbon] proceeding
of his own accord to see General Pope in order to have troops sent out in

this very direction to intervene between Jackson and anything that might
be coming through Thoroughfare Gap, for the exi)ress purpose of over-
whelming Jackson, if i)ossible, it is apparent that at the moment the
petitioner received the joint order from General Pope at the hands of Dr.
Abbott, of his staff, he knew that the movement on Gainesville icas for
the express purpose of engaging the enemy. Otherwise, no reasonable
explanation could be given of the order which he had received from Gen-
eral Gibbon, that as General Pope's army was following the enemy down
the Warrenton pike, he, the petitioner, was to ''be expeditious " in get-

ting up towards Gainesville, or we should " lose much." It must be noted,
also, that in this joint order the previous order received at the hands of
General Gibbon is taken as exi)ressive of the intention of the command-
ing general with reference to the joint order itself, for he says, in the
joint order

:

I sent General Porter written orders to that effect an hour and a half ago.
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Namely, to move forward on Gainesville.

But General Pope also stated wbat troops were moving down tlie

Warrenton pike or that vicinity ; that they could not be very far from
Gainesville, and that as soon as communication was established between
thatforce and the petitioner's and General McDoiceWs^ the wiiole command
should halt. The accidental fact mentioned that it might he necessary
to fall back behind Bull Run at Centreville that night was, as General
Pope presumed, "on account of his supplies." General McDowell, by
the joint order, was directed to take immediate steps to communicate with
his other division commander. Brigadier-General Ricketts, so as to in-

struct him to rejoin the other divisions of his corps as soon as i)racticable.

Now, one of the divisions attached to General McDow^ell's corps at that
time was Brigadier-General Reynolds' division, which was i^laced on the
left of Maj. Gen. Franz Sigel at daylight by General McDow^ell's personal
orders, having reference to an offensive movement which General Sigel
had been directed to make by General Pope against the enemy. The
petitioner was aware of this^ and yet he says there was nothing in this

order that contemplated a battle. The ''joint order" itself was merely
the result of petitioner sending Dr. Abbott of his staff to General Pope
for written orders when he received between 8 and 9 a. m. verbal orders

—

he not then knowing that w^ritten orders were coming intermediately to

him from General Pope, at General Gibbon's hands.
The moment General McDowell received /m copy of the joint order,

he rode forward to the head of the i>etitioner's column from the position

he himself had taken on the Manassas and Gainesville road near Sudley
road, to await General Ricketts' arrival from Bristoe Station.

We know from the testimony of a number of witnesses that even while
petitioner was at Manassas Junction in consultation Avith General Mc-
Dowell, Sigel's artillery was heard in action ; and that when the peti-

tioner's head of column reached Dawkins' Branch the noise of the contest

obliquely on his right and rear was plainly perceptible. In other w ords,

the main column, under General Pope, had met the enemy east of (Gaines-

ville, between it and Groveton, and had become engaged with it. For
the petitioner, therefore, to continue his march towards Gainesville on
the road to the left and southwest of Thomas Nealon's was to march
aw^ay from the place of action and separate still more widely the two
flanks of the army.
In order to carry out the requirements of the joint order that the army

should not be in this unmilitary shape, it was absolutely necessary that

the Fifth Corps should be taken directly over to the north and right, in

order to form connection with Brigadier-General Reynolds' division,

which was on the left of General Sigel's corps of General Pope's army.
There were three ways of doing this

:

^ 1st. Of moving directly by the Army road (which Lieutenant Brooks
had shown General Morell as being the one which King's division had
come down that night) due north to Groveton from Dawkins' Branch.

2d. By directing the head of the regular division, under General Sykes,

to take the Milford road from Milford and Bristoe which went up through
Five Forks to Compton's lane.

3d. To take the road known as the Manassas and Sudley road to the

rear of the line of battle, which would have made it necessary that the

divisions of the petitioner's corps should countermarch for that purpose

;

the forks of the Manassas and Sudley and the Manassas and Gaines-

ville road being distant 2f miles from the head of petitioner's column at

Dawkhis' Branch.
But in this connection it should be noted.under this third head, that
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as the country was quite open midway between those two points, troops

could be carried ri^iit across the country to that roa<l, just as (leneral

McDowell carried, according to General Patrick's evidence, the lattei-^s

brigade of Kinji's division to the Manassas and Sudley road in order to

apply it and jmt it in action soonest in the manner which had been sug-

j^ested by petitioner himself to McDowell just ])efore.

No exj)lanation has been given why the jietitioner made no effort dur-

ing all that long 29th day of August, 18G2, to push his cori)s up into

conjunction with General Pope's army by means of the roads passing
thr()ugh Five Forks. If north of the Manassas Gap Eailroad the woods
had been as imi)enetrable as he would have us believe, it is plain that

in passing through those roads in order to take position to the left rear

of our army, under General Pope, his troops would have been protected
from any tiank attack which he would have appear as so much to have
been dreaded while making the movement.
John T. Leachman, one of the petitioner's witnesses, a resident of that

V icinity, whose evidence is yet to be (commented upon, said, however
(BoanPs Record, p. 123), that in 1861 and 1862 the Confederate forces

encamped not far from Bethlehem Church ; and on page 125, that some-
times wagons for country purposes are driven along these very roads
through Five Forks ; this e\idence of the witness having reference to the
road as it was in August, 1862.

]\rajor Warren
J
the petitioner's witness (Board's Record, p. 17), said

tliat no prudent man having anything at stake would march his men
through there unless he had i)ossession of the outskirts ; if he had pos-

session of the outskirts he could march a column through there very
well. This evidence he qualified further (Board's Record, p. 39) by
saying

:

It is always possible where a man can go afoot to take an army.

By examining the record it will be seen that no effort whatever was at
any time made by the petitioner during that day to ascertain the charac-
ter of the roads through '*Five Forks" uj) to the left and rear of General
Poi)e's army. He does not seem to have sent any staff' officers up there,
nor any orderlies, nor anybody, and his failure to do so can then only be
explained on the supposition tliat he did not care as to what was being
done on the right.

We know from the testimony of two government witnesses, Captain.
MeEldowney, of the Twenty-seventh Confederate Virginia Infantry, and
Lieut. B. T. jBotrers, First Ohio Battery (Board's Record, pp. 952, 953,
956), that the roads through Five Forks from the Manassas and Gaines-
A ille road up to the old Warrenton, Alexandria and Washington road
at Compton's lane are good and that they drove through that very road
at a trot in a two-horse wagon.
When the petitioner's corps came to a halt, the head of the column at

<>r near Dawkins' Branch, which, by the way, in the month of August is

nothing but a dry ditch or ravine, General McDowell, who was with
King's division on the rear of the road awaiting the arrival of General
Ivicketts' division from Bristoe, received his copy of the joint order, and
iminediately moved to the front in order to communicate with j^etitioner
and assume command for the time being under its requirements.
Major General Morell, petitioner's witness, w^ho was at the head of

the column, 'says (Board's Record, p. 432,) that they met a mounted man
before reports came from the skirmishers. In his original evidence be-
fore the court-martial he said as follows (G. C. M. Record, p. 146)

:

We had gone up the road towards Gainesville, perhaps about three miles, when I
met a mounted man coming towards us. I 8toi)ped him and asked him the road to

5 a
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Gainesville and also the news from tlio front. He said lie had jnst come from Gaines-
ville, and that the enemy's skirmishers were then there to the number of about 400
and their main body Avas not far behind them. I then moved up the road, and in a
short time our own skirmishers reported that they had discovered the enemy's skir-
mishers in their front. The column was then halted by General Porter, Avho was with
me.

This mounted man to whom this witness refers w^as evidently one of
General Buford's cavahy ; because he would otherwise haye held him
in custody as a suspicious character. And as this argument progresses
in reference to the evidence in this case it will he perceived that on that
very road had come down that morning and was then Avith General
Morell a squadron of this very cavalry under Oapt. Jolm P. Taylor.
Therefore, if there were any of the enemy's skirmishers on that road at
thaft time they were just arriving there ; and it remains to be considered
wiiat skirmishers they were and where they came from.

It seems tliat the Sixty-second Pennsylvania held the infantry advance
on this road; and when it was tired upon by the skirmishers, the col-

ninns halted by the petitioner's orders. Tw o companies of that regiment
were in the advance; immediately the other eight companies were sent
out. What w as done at that time is best described by Brig. Gen. Charles
Griffin, who testified for the accused on the original trial, and whose
evidence is given in brief at page 497, Board's Record

:

Page 161 G. C. M. Record: The halt at Manassas Junction was for half an hour.
Page 162: Left Manassas at 9. The skirmishers, Sixty-second Pennsylvaniii, com-
menced firing with the enemy's pickets possibly live miles from Manassas. Porter rode
np and colunm halted. The other eight companies Sixty-second sent out. Porter
then read Pope's communication (the one jointly to Porter and McDowell) to himself,
Morell, and Butterfield, all dismounted. We then Avent back to the rear on a hill, say
three hundred yards. A battery, I believe, A\'as placed in position there. We were
there some time when McDowell rode up. Pickets of the Sixty-second Avere recalled
hy Griffin by order. P. 162: I received an order almost directly after General
McDowell had left, to recall my pickets and orders to move my connnand to the right.

I attempted to go to the right and moAcd probably 600 yards until Avitli the head of
my column I crossed a railroad said to run to Gainesville. Here we met Avith obstruc-
tions which Ave could not get through. It was reporte<l by somebody, I cannot say
who, "You can't get through there." We then faced about and moved back to the
hill. * * * ^y brigade Avas then placed in position. It Avas a very good
position to repel an attack. P. 165 : When my brigade moA ed to the right across the
railroad we ran into some little, thick, pine bushes ; halted until ordered to moA e

hack again ; made no reconnaissance whatcA^er. P. 169 : Merely obeyed orders. P.

162 : During the day large clouds of dust Avere going to our front and to our left

from a point stated to us then to be passing through Thoroughfare Gap. There were
large clouds of dust all that afternoon, in fact nearly all day, as I can rect)llect,

coming irom a point said to us to be Thoroughfare Gap. I should say it was three

or four miles from where I was ;
fully that. I except, of course, these batteries that

opened on us about 10 o'clock; they Avere nearer. They were Avithin 1,200 or 1,500

yards. We saw scattering groups of horsemen or of infantry. In fact, there is not a

doubt, if that jmint was Thoroughfare Ga}), that the enemy was coming through there aU
day. P. 163: When Morell got his orders near sundoAvn to attack '* Ave iiad started

hack towards Manassas Junction."'

The skirmishers from the Sixty-second Pennsylvania, w^hich crossed

Dawkins' Branch, appear to have been almost immediately withdrawn
and the Thirteenth New York Volunteer Infantry, under Col. E. G.

Marshall of the Eegular Army (uow^ colonel United States Army, re-

tired), sent out in its stead.

Lieut. Walter .S. Davis, Twenty-second Massachusetts Yolunteers,

petitioner's witness, says (Board's Record, p. 398), that Colopel Marshall

was sent out before General McDowell arrived.

Assistant Adjutant-General Francis 8. UarJe, petitioner's witness

(Board's Eecord, p. 415), says that Marshall was thrown out as soon as

they began to deploy, which was immediately, and that General McDowell
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came up a/tencards (Boanrs Eoi^ord, p. 410); also that Oeneral Morell

tliat day .said lie had about (>,000 uieu iu his divisiou.

Capt. Geonfe ^fonte^th^ aid-de-caiup of the i>etitiouer, called foi* him
lioard's Kec!)rd, p. 311,) says General Morell detailed Colonel Marshall

to move out before (leneral McDowell came up.

Private John S. Slater, Thirteenth New York Volunteers, now a law-

yer, a government witness, says that petitioner detailed Colonel Marshall
tor this duty. (Hoard's Kecord, p. 325.)

Major-(4eneral J/ore/niimself, petitioner's witness, said (Board's Record,

p. 432) that Colonel Marshall was sent out as soon as the divisiou halted

at Dawkins' Branch.
Lieut. James H. ^yUson^ Thirteenth New York Volunteers (Board's

Kecord, p. 370), called by the government, says that his regiment, under
Colonel Marshall, was immediately deployed. Ke answered further as

follows

:

By the Recorder:
QiiOvStiou. Did you see the ciiemy that day ?

Answer. I don't recollect that I did. I <lo not have any recollection now of stM-ing

any of them.

We know the dii^ection in which Colonel Marshall's regiment was
deployed, from his own evidence as well as the evidence of others not
disputed ; they were thrown out in the space directly to the front be-

tween a ravine just northeast of Thomas Nealon's and the Manassas and
Gainesville road where it took a turn towards the left from Dawkins'
Branch and westerly to the woods in front. A continuation of that

road, which led somewhat to the left from Dawkins' Branchy would have
(tarried the petitioner's corps still further away at every step he would
have taken from General Pope's army, which at this time, from the
sound of cannonading, was northeast of him, to the right and a little to
the rear.

At this juncture Major-General McDowell rides ui) with a copy of the
joint order in his hand.

It was testitied to in the original trial by Assistant Adjutant-General
Locke, for the defense (G. C. M. Eecord, p. 135), that General McDowell
said:

Porter, yon are too far out already. This is uo place to fight a battle.

That portion of the remark, that it was no place to fis'ht a battle,

(leneral McDowell explicitly denied in his evidence, because it was a
very good i)lace in which to fight a battle.

There were, however, other considerations to come in there, namely,
whether it was a good place to fight a battle in when he did not believe
the enemy to be on his immediate front in force, and when b}^ remaining
there the left wing of the army would be separated from the right, con-
trary to all military principles, a distance from a mile and a half to two
miles ; so that if any enemy did come down in their front they would
be enabled to interpose and destroy them in detail. General McDowell
said on the original trial on cross-examination as follows (G. C. M.
llecjord, p. 87)

:

I have no recollection about that place not being the one in which to fight a battle.
Something may have been said about not going further toward Gainesville in refer-
ence to falling behind Bull Kun that night.
Question. If anythi4ig was said in relation to the facility of getting back to Bull

Run that night, do you remember whether it was that the accused was too far in the
trout or would he too far iu the front if he moved further on?
Answer. It was hardly a <iuestiou of going farther on; it was more a <iuestion of

turning to the right and going against the enemy then passing down the Warrenton
piko.
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Witli reference to the remark testified to b^^ Assistant Adjutant-
General Locke, and which has been repeated in other forms by other
witnesses for the accused before this Board, General McDowell in the
•original trial further said (G. C. M. Eecord, i). 218)

:

I cannot recollect precisely what occurred between General Porter and myself, or
what conversation and what words passed between us at that time. The subject of
our conversation, as near as I can recall it to mind, was the order which we, each of
lis, had received from General Pope, and i)articnlarly that part of it which referred to
our not going so far forward that we should not be able to get behind Bull Run that
night or before morning. I cannot say what language I used or how it may have been
understood whilst talking on that point. As to that particular speech, that the
ground, so far as topography was concerned, not being a place to tight a battle, I
have no recollection of having said anything to the eifect that it was not a good place
"to fight on. It was about as good a place, so far as topography Avas concerned, as any
other in that part of the country. I think our conversation was chiefly upon the sub-
ject of not putting ourselves in a position to be unable to fulfill the requirements of
the order about retiring behind Bull Run, and about not going so far towards Gaines-
ville, or going to Gainesville, that this could not be done. Without being able to say
what was said either by him or me, I think, so far as my best recollection goes, that
the object and purpose of our conversation at that time was in relation to that point.

As the principal purpose in that movement towards Gainesville, after

it became evident by the cannonading that General Pope's right was
engaged, was that the two wiDgs should unite, the remark attributed to

<Teneral McDowell by these persons is the one that he would most nat-

urally have made under the circumstances, that the petitioner was too
far out, too much to the left, at too great distance from the other wing
of the army to render it any service under the circumstances as they
then existed. The presence of two regiments thrown forward as skir-

mishers beyond Dawkins' Branch, principally to the left of Nealon's,

showed that a continuation of the movement in that direction was im-

proper and faulty. Major-General McDowell was then in command
under the (old) sixty-second article ofwar by reason ofthejoint order. It

was his duty to decide upon the circumstances of the case and determine
wliat fihould be done in order to comply with the wishes of the command-
ing general. The order itself specifically gave him a discretion to vary
its mode of execution to suit the circumstances. Had no discretion been
given his^ action might have been different. The discretion being given
him, his decision was conclusive, and formed part of the joint order itself

as communicated by him at the time to the petitioner, wlio was the other

<corps commander, and who himself suggested the variation.

General McDowell made the decision, and Ave shall see what was re-

quired to be done under it. In point offact, that which General McDowell
directed under the joint order was precisely that which the order pre-

viously received by the petitioner at the hand of General Gibbon from
General Pope required, namely, to go to the rightfrom BmvMns^ Branch,

^0 as to strike the GainesviUe and Warrenton turnpilie at the point where

King''s division had been in action the Jiight before, and not to take the

Toad, still in use, to the left of Thomas Xealon's house, just beyond Daw-
kins' Branch, but the ''army road," running from Dawkins' Branch due
north to Lewis Lane No. 1.

Bvt. Maj. Gen. John Gibbon, XJ. S. A., King's division, McDowell's
corps, a witness for petitioner, referring to his interview with Major-

General Pope early that morning at Centreville, when he went to apprise

him of the withdrawal of Bang's division the night before, said (Board's

Eecord, p. 259):

Question. Did he explain to you the purpose of that order ?

Answer. Well, the fact is that the purpose of the order was rather dictated by my-
self, because I told him I had ridden that distance to give him this information, <leem-

ing it important, supposing if he had any available troops he would send them out on



55

ilio roiid. At tliJit lu' tiiriHMl anMuul to Colojn;! Ruj^gk's and toM him to write tLo
ordrr in pretty much tht^ terms I have seen it, dircctmg General Porter to move out
on the road, and take Kinjj's divisicm with him.
Question. Was that order iutiMuled to be the substance of what you had comrauui-

.ated f

Answer. I think so.

Questi»)n. Towards what poin^ did that order direct the march?
Answer. / Huderstood rUjht out on the road we had come in.

Question. Where you were the night before ?

Answer. Yes ; if he could get there for the purpose of interposing a force between
Jackson's detached force and Lee's main army.

Question. Was it not Lieutenant Brooks who acted as guide on that occasion ?

Answer. I recollect an officer by that name who was reported to me as having been
over a portion of the ground, and I think it more than likely that he is the officer.

(Board's Record, ii. 245.) He further answered as folloAvs [after lie

returned to Manassas Junction] :

Question. What did you then do ?

Answer. I think, at the request of General Porter—at any rate, at the request of some
one—I passed to the head of his column, and accompanied General Morell, the com-
manding officer of the leading division, into the road leading towards Gainesville, and
rode along with General Morell until we reached the position where I had left my
brigade in the morning, and then joined that, and the troops passed on in the direction
of Gainesville.

Question. Then had General Morell passed the point with his division where your
troops were lying in the morning ?

Answer. Yes ; not only General Morell, but I presume the whole corps.
Question. That is, they had gone on the road towards Centreville ?

Answer. They had passed where the Gainesville road came into the Gordonsville
lailroad.

Question. They were going in the direction of Centreville when you delivered this
>rder f

Answer. Yes. I d(tn't think, however, the head of the column was verv far ahead
of it.

Question. You took an order by which they were to return and go towards Gaines-
ville ?

Answer. They were stationary when I saw them.
Question. Do you know how long they had been stationary ?

Answer. No, sir.

Question. You went back with General Morell?
Answer. My impression is I accompanied him until I got to my position.
Question. They were marching toward Centreville?
Answer. Yes, sir.

Answer. I didn't know where General Reynolds was.
Question. You overheard a conversation previous to that between General Porter

and General McDowell, did you not ?

Answer. Previous to w hat ?

Question. Previous to being taken off up the Sudley pike.
Answer. Yes; in the morning when I delivered this order.
Question. General McDowell said he wanted to have you so place your division

[King's] so that you could come in on the left of Reynolds ?

Answer. That was not the way he put it. It was to go in on Porter's right ; that was
the way he said it ; that is what he meant according to what I understood ; on the
left of Reynolds, but he didn't put it that way.

From this evidence it is plain that petitioner knew from General Gib-
bon before he [petitioner] left Manassas Jiuiction towards Gainesville,
on the mornini? of the 29th, that General Pope's order required him to
march just in the direction subsequently indicated by General McDowell.

Col. Timothy Sullivan^ of the Twenty-fourth New York Volunteers,,
King's division, McDowell's corps, a witness for the petitioner, said
(Board's Record, p. 98), when referring to the fact of his di\dsion lying
along the road between Bethlehem Church and Manassas Junction, on
the morning of the 29th, that petitioner's corps passed them going back
on the road that they had come down on.
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Bvt. Brig". Gen. Udtvard D. Foivler, commanding at that time the Fonr-
teenth New York Volunteers, the well known ''Brooklyn'' regiment,
Hatch's brigade, King's division, McDowell's corps (a witness for the
government), testified (Board's Kecord, p, 548) that Porter's corps i)assed
them at Manassas Junction from half i^ast 8 to 9 a. m., and they followed
some distance. Said he

:

It was exi^ected we would go \\j> and go in at the same place we ^A'eve in at the
night before ; but the story was then that somebody over on the right was pressed

—

Sigelor some one else—and we were turned off in this direction [north], on the Sudley
Ford road to go there. We marched in this direction and then on the Sudley Ford
road to the vicinity of the old battle-tield of Bull Run ; I recognized it because I was
there, the appearance of the ground, stunted pines, and the nearness of the Warren-
ton pike. We arrived at that place perhaps at two o'clock in the afternoon—any-
where from one to three o'clock in the afternoon. I was very anxious, and expected
even before we halted there to hear, on what was our front and left, the guns of Porter's

division. I had an idea that we had Jackson rather in a trap. We remained at that
place near the battle-tield of Bull Run, near the stunted pines and cedars, on an eleva-

tion where we could see the battle going on—not the battle, but the smoke of the
battle, iK'cause there was a ri«lge that intervened between us and where the battle was.
We could hear artillery and infantry firing, and cheers and shouts beyond this place.

We remained there until perhaps five o'clock in the afternoon, maybe half past five,

when we had orders to go down on the Warrentou pike and move on the enemy.
The impression I had then was that the enemy were falling back.

Petitioner himself, as a witness before Major-General McDowell's court
of inquiry, admitted that from information received from Brigadier-

General Gibbon he knew that the

—

Object Avas to strike the turnpike before the advancing enemy should arrive. The
sooner we aiTived there the more etfective would be our action. (Board's Record, p.

1009.)

The fact being substantiated that it Avas exi)ected th^t the petitioner's

corps should go directly to the right at Dawkins' Branch, at right angles

to the road he was then on (the Manassas and Gainesville road), the
next point to be considered is, what w^as done while General McDowell
was in command of the joint corps! Whether the command of the peti-

tioner moved up with expedition to Dawkins' Branch, or not, from Man-
assas Junction, under the very urgent orders he received, is of compar-
atively little importance. If he left Manassas Junction at 9 o'clock and
arrived at Dawkins' Branch at eleven, we find that he marched at the

rate of 2^ miles an hour. He would have been careful, under those im-

perative orders, to have done as much at that time, for the reason that

Major-General McDowell knew his orders and was directly behind him
and Avas witnessing his movements, and there was no possibility, so long
as Major-General McDowell Avas there, for any evasion.

GENERAL M'DOAATELL'S ORDERS TO PETITIONER.

It is a singular and important fact, in the consideration of this case,

that the petitioner himself has, on sev^eral difl'erent occasions, deliber-

ately made statements concerning the movements that we are now con-

sidering which cannot be reconciled under any possible state of facts.

What the petitioner has said as to the interview he had at the front

with Major-General McDowell Avill be found to contain many contradic-

tions. General McBoiceWs evidence on that subject before the court

which tried the petitioner is as follows (G. C. M. Kecord, p. 84)

:

Question. Will you state fully what occurred in that conference ? [The one above
referred to. ]

Answer. On passing the head of General Porter's column, which was on the road
I have before mentioned, General Porter was in advance of the head of his colunni

—

I think on a slight eminence, some of his statf near him. I rode up to him, and saw
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that I'.o had thi* same order as myself—tho joint ordrr. Soon aft(T uiy attcntiou was
directed to some skinniHhiii^—I think some dropping shots in front of ns. Tlu* conn-
try, ill front of thf positi«>n where General Porter wms when 1 Joined him, was open
for several hnmlred yards, an<l was. as I sapi)osed, by seeing the dust coming np almve
the trees, [near] the Warrenton turnpike, which Avas covered from view hy wo<»ds.

How (h'ep those woods wer«' I <h) not know. It did not seem at that time to ))c a great
<listance to tliat road—the Wanenton tnrnpike. I had an impression at the time that
thest' skirmishers were engaged with some of the «'nemy near that road.

1 rode with General Porter from the ]>osition he occnpied eastward to the right.

Piiat is, the column being somewhat west of north, and I going east, made an angle
with the line of troops on the road. The joint order of General Pope was discussed
between ns; the point to be held i>i view^, of not going so far that we shonld not be
nbU* to get beyond Bnll Rnn that night ; that was one i)oint. The road being blocked
with (ieneral Pcnter's troojis from where the head of his colnmn was back toliethlehem
Church ; the sound of battle, which seemed to be at its height on onr [the] roa<l to

Grnveton; the note of General Bnford indicating the force that had passed through
Gainesville, and, as he said, was moving towards Groveton, where the battle was going
on, the dnst ascending above the trees seeming to indicate that force to be not a
great distance from the head of General Porter's colnmn. I am speaking now of that
force of the enemy referred to by General Bnford as passing down the Warrenton turn-
pike towards Groveton. I uuderstaiul this note of General Bnford to refer to a foice

of th(^ enemy.
The (jnestion with me was how, soonest, within the limit fixed by General Pope,

this force of onrs could be api>lied against the enemy. General Porter made a remark
to me which showed me that he had no question but that the enemy was in his imme-
iliate front. I said to him: " You put your forte hi here, and I will take mine uj) to ihe

Sudh'tf S2)rin</,s road, ou the left of the troopn enijafjed at that point with the enemy, ^'' or words
to that eft'ect. I left General Porter with the belief and understanding that he would
put his force in at that point. I moved back by tlie shortest road I c<mld find to the
heiul of my own troops, near Bethlehem Church, and immediately turned them uj*

north on the Sudley Springs road to join General Reynolds' division, which belonged
To my command, and which I had directed to co-operate with General 8igel in the
movements he (General Sigel) was making at the time I left him in the moniing.

# * * # * # *

Question. Yon have said that the accused made an observ.ation to you which showed
that he was satisfied that the enemy was in his immediate front; will you state what
that observation was ?

Answer. I do not know that I can repeat it exactly, and I do not know that the
accused meant exactly what the remark might seem to imply. The observation was
to this elfect—putting his hand in the direction of the dnst rising ab(>ve the trees

—

*• We cannot go in there anywhere without getting into a fight."

Question. What reply di(l you make to that remark f

Answer. I think to this eft'ect :
" Tliat is what we came here for."

* Question. Was or not the battle raging at that time ?

Answer. The battle was raging on our right ; that is, if you regard the line of the
road from Bethlehem Church to Gainesville to be substantially northwest ; the battle
was raging to the right and east of that line at Groveton.

The expression which General McDow ell testifies to as used by the
petitioner as indicative of a reluctance to fight at that time is uncontra-
ilicted. We shall see, as we proceed in the consideration of the evidence
adduced before this board and before the coiu't originally, that tliis sig-

nificant expression was but the continuation of a remark that he had
really made but a few minutes before to Colonel Marshall, when he sent
him out in command of the skirmish line. The dust rising over the trees
to their right and front, in the direction of Meadowville Lane, to wliich
both the petitioner and General McDowell referred, we shall see was the
dust then being raised by the hundred troopers of Col. T. L. Rosser's
Fifth Virginia Cavalry of Maj. Gen. J. E. B. Stuart's cavalry division of
Jackson's command, in order to delude and retard the advance of the
petitioner's coips.

Capt. Mark J. Bunnell, then lieutenant of the Thirteenth Kew York
Volunteer Infantry, Col. E. G. Marshall, says (Board's Kecord, p. 67S) as
follows [his regiment being the one petitioner deployed as skirmisherji
at Dawkins' Branch]

:

Question. Do you know what the orders were under which they were deployed ?

Answer. My recollection is that the regiment was halted there; I was lying on the
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grass at the time, and General Porter rode up and asked where tlie commander of tlie

regiment was. I stated that he was a short distance from there, with a group of
officers. He wanted to see him, and I think I called to an orderly and stated to liim
what I wanted. He called Colonel Marshall, and they came down within a few paces
of where I was, and Colonel Marshall then received his orders to deploy his regiment
as skirmishers in front.

Question. Did you hear the order ?

Answer. I stood right there so I could hear.
Question. AVhat were the orders that General Porter gave Colonel MaVshall ?

Answer. I could not hear all the conversation, but to deploy his regiment as skirm-
ishers, as we were about ready to move out; not fohriiig on a general engagement, but
the idea was that we had to do duty only as skirmishers.

*• # * * » * *

Question. What could you see and hear, during that day ?

Answer. I saw some skirmishers from the opposite side—two or three cavalrymen I

saw come out in a cornfield in front a little to the right—and heard firing.

Question, In Avliich direction ?

An&Aver. Soon after we were in position there was some firing in front, and a little

to tli« right of the front.

Question. Artillery or infantry ?

Answer. Artillery and some carbine firing—cavalry. That w as the skirmish line, I

judge.
Question. Could you see any enemy in your front?
AiKswer. Only those few cavalrymen that came out there.

Qiustion. Do you know whether the enemy came down iu force in your front that
day ; if so, when ?

Answer. The impression was that there avas some force there in the hitter part of
the afternoon. I did not see them ; I could not see them.

Question. Was there any contest of any description in any other direction than di-

rectly in your front and right ?

Answer. Judging from the firing, there was at the right.

Question. What was it ; infantry, or artillery, or both f

Answer. Both.
Question. How near were you to that contest ?

Answer. It would be almost impossible to tell.

Question. You could hear musketry distinctly ?

Answer. Yes; very distinctly.

Question. Could you hear anything else indicating a contest or battle ?

Answer. Late in the afternoon we could hear the huzzas and hoAvliug of the soldiers^

apparently as though they were charging, and going backwards and torwards a num-
ber of times.

Question. How early in the afternoon did you hear those sounds of cheering, &c.?
Answer. I cannot tell you the time. I should judge it must have been towards five

or six o'clock, and perhaps later, because the firing Avas kept up after dark.
Question. Relative to sunset, Avhen did you first begin to hear those indications?
Answer. I should judge about sundown.
Question. Before that time could you hear any infantry and artillery firing ; if so,

when ; before you heard the cheers ?

Answer. Yes ; there was some firing to our left [right ?], but not to any great extent.

Question. How early in the day Avas that?
Answer. Along in the afternoon.
Question. The artillery firing?
Answer. Yes; some artillery firing soon after aa^c took our position as skirmishers-

from perhaps one battery off a little to our right in front.

Question. Any other artillery firing in the distance ?

AnsAver. Yes ; to the right.

Cross-examination by Mr. Choatp: :

Question. Hoav near were you to Colonel Marshall and General Porter when General
Porter Avas giving to Marshall his orders ?

Answer. About as near as I am to you.
Question. Did you hear in that position ?

AnsAver. I think so ; but perhaps not all.

Question. Do you recollect all the conversation ?

AnsAver. I don't know as I do recollect all that passed, because I may not have heard
all that passed.

Question. Did'you see any captured scouts brought in ?

Answer. No, sir.
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IW I ho JxKCORDEr:

Question. What -was it that transpire«l tliat time when fieneral rorter gave tliat

( ominaiul that espe«ially iinjnvsses it upon your recollection f

Answer. It was this:' That wo were going to have, we supposed, a pretty hard
battle; had talked of it from the time we were countermarched from Manassas Junc-
tion, as s(ddi«'rs naturally will ; and I remarked to some of the men afterwards what
I heard as we were going down on the skirmish line; I remarked it because it was a
sort of relict to nu^ ; like a great many soldiers, I did not care to go into a tight unlesiA

it w as really necessary. That is why it impressed my memory.

Hy the President of the Board :

(Question. You were shot the next day, I understand?
Answer. Yes, and laid on the tield nine days.

From tliis uncontradicted evidence of a witness who beard the peti-

tioner give these orders to Colonel Marshall not to bring on a general
engagement, possibly within five, certainly not more than ten or fifteen

minutes before the conversation of the petitioner with General McDowell^
it is evident that the same thought was then running in his mind, of an
intention or desire not to fight at that time under Major-General Pope.
Major-General McDowell, loyal to the orders of his superior, anxious to

see a union efiected between the then separated wings of the army as
soon as possible in consequence of the contest then going on to the right,

after giving his orders to the i)etitioner, under the discretion given him
by the joint order, moved immediately by the shortest line, as will be

I
Tercelved on looking on the map, down to tlie location of his ow^n corps,

one division of which (King's under General Hatch) was between Beth-
lehem Church and the Sudley Springs road, on the Manassas and Gaines-
ville road. Had the Manassas Gap Railroad from near Dawkius' Branch

,

where Major-General McDowell and the petitioner had made their ob-

servations, down to Bethlehem Church been rendered impassable by the
open culverts which the petitioner's witness, Leachman, seemed to think
would prevent infantry moving along (Board's Record, p. 141), and if

the wjoods at that place had been so dense and impenetrable for foot-

troops as the petitioner would have us believe, it would have been
impossible for Major-General McDowell to have moved down there on
the shortest line on horseback at a gallop or so rapidly as to leave his

staff behind. The speed at which he moved, after a determination had
been reached as to the next military movement, shows the anxiety he
had to unite the tAvo wings of the army as speedily as possible. Himself
zealous and unsuspicious, he did not, at the time, attach to the remark
« )f the petitioner, that by putting his forces in at the right he would get
into a fight, that significance which, in view^ of its repetition in various
forms, previous and subsequent, should properly be attached to it.

King's division, it will be noticed, was at this time quite 2J miles from
the head of the petitioner's column, then at Dawkins' Branch. To have
(leployed it to the left and brought it to the front there in line of battle
would have been to se])arate the wings of the army still further, Avith

less possibility of their being united. As the Sudley Springs road Avas

tlie nearest for that division to move upon in order to come the quickest
into position on the right of petitioner's corps, so as to be joined to the
other divisions of Major-General McDowell's proper command, the
quickest way to apply it in the contest then raging was by moving it in

the very direction that Major-General McDowell took it.

As there had been much misrepresentation in the press and consider-
able misunderstanding in the public mind ias to the responsibility for the
various disasters in that campaign, and as General ]McDowell had been
a prominent actor in it, he asked President Lincoln, after its conclusion^
lor a court of inquiry under the statute to examine into his entire con-
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<luct from its very beginiiiug', and at the same time he invited all who
knew anything" of the transactions of that campaign in which his corps
or command was concerned to come forward and give evidence on the
•^snbject.

This conrt sat a long time in Washington, in the same building and
contemporaneously with the general court-martial that tried the peti-
tioner. Major-General McDowell gave evidence in the case- of the peti-
tioner, because he was subpcenaed as a witness and had to do so. The
petitioner volunteered evidence in the case of Major-General McDowell
before the latter's court of inquiry, because General McDowell had given
ii general invitation to all to come forward. The petitioner having been
duly sworn as a witness before General McDowell's court of inquiry,
testified, and the following are extracts from his evidence

:

petitioner's testimony BEFORK general M'DOWELL's court of INQUIItY.

* * * * * * *

(Question by Court. Wliat order did General McDowell give, or what authority did
lie exercise over you, and in virtue of whose order f State fully and particulaily.
Answer. General McDowell exercised authority over me in obedience to an order of

"General Pope's addressed jointly to General McDowell and me, and which I presume is

in possession of the court. I have no copy of it. Our counnauds being united he
Mecessarily came into the comnuind under the Articles of War.

* i( * * * * *

*. * * General McDowell on arriving showed me the joint order, a copy of
^ft^hich I acknowledged having in my possession. An exju-ession of ojuuion then given
by him to the effect that that was no place to tight a battle and that I was too far out,
which, taken in connection with the conversation, I ccmsidered an order, and stopped
further progress towards Gainesville for a short time. General McDowell and I went to
the right, which was rather to the north, with the view of seeing the character of the
country, and with the idea of connecting, as that joint order recpiired, with the troops
on my right. But very few words passed between us, and I suggested, from the charac-
ter of the country, that he should take King's division with him and form connection
on the right of the timber, which was then on the left of Reynolds, or presumed to be
Reynolds. He left me suddenly, not replying to a call from me to the effect, '^Wliat
should I dof " and with no understanding on my part how I should be governed, I im-
mediately returned to my command. On the way back, seeing the enemy gathering
in my front, I sent an officer, Lieutenant-Colonel Locke, my chief of statF, to King's
tlivivsion, directing it to remain where it was for tlie present, and commenced moving
luy command towards Gainesville and one division to the right, or north of the road. I
received an answer fi'om General McDowell to remain where I was ; he was going to
the right and would take Kiug with him. He did go, taking King's division, as I lu-e-

aumed, to take position on the left of Reynolds. I remained where I Avas. When Gen-
eral McDowell left me I tlid not know where he had gone. No troops were in sight, and
I knew of the position of Reynolds and Sigel, who were on our right, merely by the
sound of Sigel's cannon, and tiom information that day that Reynolds was in the
vicinity of Groveton. The head of my corps w^as on the tirst stream after leaving Ma-
nassas Junction on the road to Gainesville, one division in the line of battle, or the
most of it.

Question. Did you consider the expression of General McDowell, as stated by you,
that you were too far to the front, and that this was no place to tight a battle, in the
light of an order not to advance, but to resume your original position ?

Answer. I did when King's division was taken fnmi me, and as countermanding the
first order of General Pope, under the authority given him by that joint order.

* . * * • * * * *

Question by Court. State, as far as you know, what followed, so far as the move-
ments of General McDowell's troops and your own were concerned, and what orders
you subsequently received from General McDowell.
Answer. General McDowell took King off to the right. I knew nothing further of

his movements. I remained where I was until three o'clock next morning. A j)ortion

<of the conniiand left at davbreak. I received no orders whatever from General Mc-
Dowell.*******

Question l)y General McDowell. What did you understand to be the effect of Gen-
eral McDowell's convei-sation ? Was it that you were to go no further in the direction

of Gainesville than you then were ?

i
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Answer. Tin* (•«)iiv('r.s:iti«)n wjin in connection with moving; over to the right, which
ueccssarily wouhl prevent an advance.

Question by General McDowell. Witness speaks of the efltect of General McDowell's
niessajj;!' (as i)rou«fljt by C'olont^l Locke) to have been to cause him to remain in jiosi-

tion at the i»hue where (iem'ral McDowell first sawTiim. How long «li«l witness' troojm
continue in tliis jwsition ?

Answer. A portion of the eomnnind remained there till daybreak the following
morning, and some till after <laybreak. The most of Morell's division was on or near
thai gronuil all day.

(Viu'stitm by (Jeneral McDowel). Did witness conceive himself prohibited from march-
ing or attem]»ting to make any movement to the front, or to 'the right, or to the "front

and light f

Answer. Hy that direction or or«ler, taken in connection with the joint order, I con-
sidered njyseif checked in advancing, especially taken in connection with the removal
of King's division. I did not consider that I could move to the right, and I considere<l

that General McDowell took King's division to form a connection on the right or to go
to the right and form such a connection as was possil)le. I add further that 1 con-
sidered it imj)racticable to go to the right.

Question by General McDowell. Did witness attempt to make any movement in either

of the directions above named?
Answer. Not directly to the right. I <Ud to the right and front, and when I received

the last message from General McDowell to remain where I was I recalled it.

Question by General McDowell. Did you make no attempt to go to the fr.mt or to

t he right and front after that message ?

Answer. I made no attempt with any body of troops. I sent messengers through
there to go to General Pope and to get information from the troops on the rigli..

Question by General McDowell. After General McDowell left the witness, did the
witness not know he was exj)ected by General McDowell to move to the right or to

tlie right and front .^

Answer. I did not.

Question by General McDowell. Witness speaks of having reported to General Pope.
When did witness conceive himself as no longer under Gem*ral McDowell?

Answer, My messages wei-e addressed to General McDowell, I think, all of them.
The messengers were directed to deliver them to General Pope if they saw or met him.
I considered myself as limited in my operations under General McDowell's orders until
I should receive directions from General Pope.
Question by General McDowell. How long was w itness and General McDowell to-

ut'tiier before they nu)ved to the right with a view of seeing the character of the
country?
Answer. I do not think that we were together more than four or five minutes ; though

1 have no distinct recollection.

Question by General McDowell. How* long were thev together after moving to the
right ?

Answer. It may have been ten or twelve minutes, ]>erhaps longer.
(Question by General McDowell. Witness refers to some conversation between him-

>t'lf and Gi-neral McDowell when they firsl met, which, taken in connection with an
« xpression of o])inion by General McDowell, witness considered an order. Can the
witness state what that conversation was?
Answer. I only recollect the impression left upon my mind at the time, and merely a

1 iference to the artillery contest going on far to our right.

Question by General McDowell. Was not the joint order referred to, in that conver-
sation?
Answer. I have no recollection of it. It may have been referred to, because we went

To the right^ my belief is, to look at the country ; but I do not recollect anything at all

of the order being referred to.

Question by General McDowell. Were not the remarks witness here states to have
been made by General McDowell made with reference to the.point in the joint order
which re«iuired the troops not to go to a point from which they couH not get behind
Btill Run that night?
Answer. I think I have replied to that question by stating I do not recollect.

Question by General McDowell. l>oes not the w itness recollect asking General Mc-
l>owell if he knew of any roads leading to the right or right and front of the head ot

witness' column ?

Answer. I do not. Early in the day General McDowell loaned me a map and may
liave given more exi)lanatiou with it. ' This is all the information I recollect of receiv-
ing, or having in my possession, of the country.
Question by General McDowell. Does not ihi^ witness recollect of being made ac-

^luaiuted liy General McDowell with information received by him from General Bu-
tord as to\the force of the enemy which had passed through Gainesville ?
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Answer. I do.
Questiou by General McDowell. When the witness and General McDowell moved'

to the right, *' with a view of seeing the character of the country," what were the few
words wliich witness states passed between them f

Answer. 1 have given some of the words already ; that was, my suggestion to take
King's division to the right. I have no recollection of any conversation or any Avords
being used by me or him, except Avhen reaching the railroad, remarking that the rail-

road was an obstacle—we having some little difficulty in. getting oyer it with our
horses.

Question by General McDowell. Does the witness recollect nothing of what was said
by General McDom ell on that occasion, and of his telling the witness to take his troops
across to the Warrenton road, and of General McDowell's intention to go back to take
his troops up the Sudley Springs roadf
Answer. To the best of my recollection nothing of the kind was conveyed to. my

mind.

From the petitioner's own statements made at tliis time, it is appar-
ent that he perfectly understood what was meant byXxeneral McDowell
when he arrived at the head of petitioner's column at Dawkins' Branch,
and conversed with him about his position.

Two superserviceable witnesses, Walter S. Davis (Board's Eecord, p»
391) and Francis S. Earle (Board's Eecord, p. 410), appeared before this

Board on petitioner's behalf. Da\is says that General McDowell re-

marked to the x)etitioner when he arrived up the Manassas and Gaines-
ville road at Dawkins' Branch, " Porter, you are too far out ; move your
troops back into these woods " ; and Francis S. Earle says that he* heard
General McDowell say, ^' Porter, you are too far out," and make a motion
with his hand back, and heard the word '^ back" ; he did not hear him say
'^ move your command further back." The latter Avitness, however, on
the cross-examination (Board's Record, p. 410), said he did not see the
enemy's skirmishers, even during the day

;
consequently, if he did not

see any skirmishers during* the day, he could not have understood at
the time any remark that General McDowell might have made relative

to the then position of the trooi>s as having any reference to a battle

directly in their front.

But whether or not Major-General McDowell said anything then as

to their position to the petitioner, whatever he did say, as understood
by the petitioner, appears to correspond exactly with the general plan
of operations from the moment the '' Gibbon" order was received in the
morning ; for on the question by General McDowell on his Court of In-

quiry to the petitioner

:

Question. What did you understand to be the effect of General McDowell's conver-
sation ; was it that you were to go no further in the direction of Gainesville than you
then were ?

Answer. The conversation was in connection with moving over to the right, wliich
necessarily would prevent an advance. (Board's Record, p. 1011.)

The petitioner, therefore, perfectly understood whatever remark Gen-
eral McDowell made at the time, as appears by his own evidence ; and
that to pursue a march to the left of Thomas Nealon's with two regi-

ments of skirmishers thrown out along the Manassas and Gainesville
road, was not the movement to the HgJit which General Pope intended
they should make.
From the extracts just given from petitioner's evidence on General

McDowell's Court of Inquiry, it will be seen that he then claimed

:

1. That General McDowell exercised authority over him in obedience
to an order of General Pope's addressed jointly to General McDowell
and himself 5 and, further, that '' our commands being united, he neces-

sarily came into the command under the Articles of War."

2. That he considered himself limited in his operations under Gen-
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vvii\ ^[cUo^vel^s ordeis until 1m' sIiomM r<M*<'i\r (liicctions Uom f hmxtjiI

I'ope.

3. That General McDowell «;ave liiiii no orders to take his troops to the

right over to the Warrentou road—none to move to the front or ri<|fht, or

the ri<iht and front—bnt that he was checked by General McDowell in

his intention to advance. And yet, as has just been noted, it was ap]>ar-

ent when (leneral McDowell {jot up to Dawkins' Branch it was under-

stood by McDowell's own conversation with him that it was desired that

the i)etitiouer should go to the right and no longer make an advance.

4. He, therefore, claims to have been reduced to a state of inaction,

so far as any order, direction, or instruction of General McDowell was
4^oncerned ; and that this condition of enforced inaction continued till

he should receive directions from General Pope.
We have seen, however, by Brigadier-General Griffin's testimony al-

ready cited, that while General McDowell was with petitioner at the

front, the latter made a sort of effort to move to the right as directed.

PETITIONER'S REPLY OF MARCH, 1870, TO HON. Z. CHANDLER'S SPEECH
IN THE UNITED STATES SENATE, FEBRUARY 21, 1870.

In this he said

:

I have asserted, and ever shall assert, that General McDowell's order to me was to

remain where I then was, while he wonld i>lace King's division on my right and form
the connection enjoined in the joint order. *****
He further says in that reply

:

* * * An inmiediate examination by ns of the country towards
Groveton showed the impracticability ofdoing directly what he desired, ''placing King
on my right and thus forming connection with the troops near Groveton ;

" and Gen-
eral McDowell left me without further instructions, but with the understanding that
he wotild, 1)y going around behind the woods separating us from Groveton, take King
and Ricketts with him to join his command (Reynolds and Sigel), then at Groveton.

* # # *
'

* * *

As General McDowell's order to me at that time alone prevented an immediate en-
gagement of my troops, and resulted in prolonging the "inaction" which you condemn
in me, I deem it i)roper to state these facts fully. * # # #

I have shown that my "inaction" up to the afternoon of the 29tli was in strict

obedience to orders.

I now meet your charge of inaction np to a later hour in that day.
After General McDowell left me (early afternoon 29th), and up to the time of Gen-

eral Pope's positive order of 4.30 p. m. (29th), reaching me 6.30 p. m., I was certainly
as free to exercise my "discretion" under Pope's "joint order" as McDowell was.
Under the "joint order" he elected to divide our forces and march to another field,

where it seems he arrived too late for his troops to be successfully used. Under it I

elected to hohl my position, neutralize double ray force, and, in the enemy's opinion,
saved by my action both Pope and McDowell from capture or total rout. * * *

He further adds :

To show that my views are in no wise changed, and that I now raise no new issue, I

quote from my defense before the court

:

*#*##**
It is well that this alleged order, " put yourtroops in there," to me by General McDowell,
does not so appear charged as specified, for now I will demonstrate that he did not then
give me, and cannot be believed to have given me, any such order. * * * It would
have been proclaimed forthwith at the head«iuarters of General Pope : it would have
been blazoned among the charges and specifications side by side with the order itself,

and, if true, it ought to have made the words ofexculpation which General P»)])e uttered
to me at Fairfax 'CourtgHousc on the 2d September, four days afterwards, choke him
as he sjM)ke. But it is not true that General McDowell then, or at any time in that day,
gave me any such orders, "to put my troops in there," or to do anything of th«^ kind

;

an<l fortunate is it for General I^IcDowell that it is not true, for if he had given me any
such mandate to thrust my corps in (me [over '] that broken ground between Jackson's
right and the separate enemy massing in my front, the danger and disaster of such a
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movement would liave been then and now upon his hands. I am ^lad thai I can say
that General McDowell is utterly in error upon this point, and is no way chargeable
with such militaryIjhmder.

* * * * # , « X

This narrative covers the period of time between noon of the 29th and the hour of
Pope's order of 4.30 p. m. * # # * *

petitioner's STATEIVIENT TO PRESIDENT GRANT.

Ill the petitioner's appeal to the President, in June, 1869, '^ for a re-ex-
amination of the proceedings of the general court-martial in his case," he
undertook to answer a statement which had been made to the express
effect that he '' did not even try to pass over the ground between him
and the enemy on the 2(>th August, which he claimed as impassable, and
also occupied by the right wing of the enemy."

Said he

:

I shall show that the movement to pass over that ground was thwarted by (General
McDowell's orders to me, and fortunately it was so.

And also

:

That even an effort to comnmnicate by messengers failetl from the nature of the
country and the occupation of it by the enemy.

Eeference to petitioner's ^'illustrative" maps in these closing argu-
ments Avill sliow that over this alleged "broken ground" and impracti-
cable or impassable country Longstreet subsequently moved his divisions
in line of battle.

PETITIONER'S STATEMENT BEFORE THIS BOARD.

Again, before this Board, he has said (p. 31 statement) :

The three objects to be accomplished under the joint order were : 1. To move
towards Gainesville. 2. To establish communication with Heintzelman, Sigel, and
Reno. 3. When this communication was established to halt.
But the troops should occupy a position from which they could reach Bull Run by

night or the next morning. There was nothing in this order that contemi)lated a
battle.

On the contrary, the command being to halt when communications were estal)lished,
im])lied the contrary.
The joint order had been fulfilled as far as it could be complied with, when Gen-

eral McDowell rendered it impossible to move any further towards Gainesville with
our joint forces by taking King's division with him.

After he left me, I was not only authorized but bound to exercise the discretion
authorized in the joint order, holding in view "that the troops must occupy a position
from which they can reach Bull Run to-night or by morning." The corps iiad alreajly
marched ten miles, and was then about eight miles from Bull Run.

While returning to my command, I saw the enemy's infantry coming to the rail-
road, and artillery moving to a slight elevation north of it.

Impressed as I was with the strength of the force in my front, I yet determined to
make the effort to move towards Gainesville if it was at all feasible to do so.

Believing that then, if ever, before the enemy formed in too great strength so close
to us, was the time to strike with our united forces, I determined, General McDowell
haA'ing left me, to take the responsibility, and directing Morell to continue the deploy-
ment for an advance, sent my chief of staff, Colonel Locke, to instruct King not to go
away. Sykes was coming up as rapidly as Morell's deployment permitted.

Colonel Locke soon returned and gave me the following message from General Mc-
Dowell, whom he had found with King's division: "Give my compliments to General
Porter, and say I am going to the right, and shall take King'with me. He had better*
remain where he is, butj^if necessary;to fall back, he can do so on my left." (G. C. M.
Record, p. 135.

)

This message decided my course. Not that I regarded it as an order obligatory upon
me—for I was now independent of General McDowell—but, in face of what we had the
best reason to believe was a largely superior force to mine. General McDowell's moving
away with King's force beyond all possible assistance to me, left me no alternative but
to conform to the course he had adopted, because I was too weak to make an effective
attack.
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These deliberntc statements of i)etitioiier, it will be pcuMiMMl, an- ir-

reeoneilnble, tor in one lie says substantially that after McDowell left liinii

and uj) to receipt of tlie 4..'i() }). ni. order he was certainly as frec^ to ex-

ercise his discretion under Pope's Joint order as McDowell was, and that
he (lid do so; in the other he says that a movement to the rij^ht was.
thwarted by (leneral McDowell's orders; and yet it api)ears he felt it

incumbent on him durinji- that day to report to McDowell that he had un-
dertaken to do the very thing he says McDowell thwarted. (See dis-

patches Nos. 28 and 29, in petitioner's opening statement.)

[Dispatt-hNo. 28.]

[Original not dated.] Arousr 29, 186-2.

G<Mi. MoHKi.r,: Push over to the aid of Sigel and strike in his rear. If you reach
a road up which King is moving, and he has got ahead of you, let him pass, but see if
you cannot give help to Sigel.

If you tind him retiring, move back towards Manassas, and should necessity require
it, and you do not liear from me, push to Centreville. If j'OU tind the direct road
filled, take the one via Union Mills, which is to the right as vou returu.

F. J. PORTER,
Maj. (Jenl.

Look to the points of the compass for Manassas.

Of course, if the petitioner had been up to the front himself with
]\Iajor-General Morell at that time instead of 2| miles to the rear at the
forks of the Manassas and Gainesville and Sudley Springs road, no
icritten order woukl have been necessary. That written order w as evi-

dently sent after petitioner had retired to the rear, and after General
McDowell had gone, Morell being left at the front near Dawkins^
Branch. This petitioner has stated that he himself previously sent Lieu-

tenant-Colonel Locke, his adjutant-general, back to General McDowell on
the road (that is before he himself went ba<ik beyond Bethlehem Church)^
an<l General McDowell sent him uj) w^ord that he w as going to take
King's division away, and for him to remain where he was. Neverthe-
less, we see that this petitioner did send Morell an order to " imsh over
to tlie aid of Sigel and strike in his rear"—the very route and direction

that he has attempted to make us believe was so impracticable. If, when
he was with General McDowell to the right of the '' Manassas and Gaines-
ville" dirt road near Dawkins' Branch, he discovered, as he says he
did, that the route over towards the Warrenton pike was impracticable
(petitioner's opening statement, p. 31), why did he, from his field head-
(luarters 2f miles to the rear of I)awkins' Branch, if he had any orders
from General McDowell to remain where he was, send that order to Morell
to go over to the aid of Sigel, who was then out on this line north of the
latter in the vicinity of Groveton ?

[Dispatclj No. 29.]

AuiJUST 29, 1862.

Generals McDowkll and King:
I found it impossible to commnnicate by crossing the woods to Groveton. The ene-

my are in strong force on this road, and as they appear to have driven our forces back,
the tiring of the enemy having advauced and ours retired, I have determined to with-
<lraw to Manas.sas. I have attempted to connnnnicate with McDowell and Sigel, but
my messengers have run into the enemy. They have gathered artillery and cavalry
and infantry, and the acivancing mas.ses of dust show the enemy coming in force.

I am now going to the head of the colnnui to see what is passing and liow affairs are
going. Had vou not better send vonr train back? I will communicate with you.

$'. J. PORTER,
Mai. OenL
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RELATIONS OF THE PETITIONER TO GENERAL M'DOWELL AS TO COM-
MAND ON THE 29th august.

It will be of interest to note petitioner's several statements touching-
tlie relations as to command, and as to liis responsibility, in connection
with General McDowell.

In his first statement, made under oath before the court of inquiry
within a few weeks after the occurrences in question, being asked:
When did lie conceive himself iio longer under General McDowell ?

Said:

My messages were addressed to General McDowell, I think all of them. The mes-
sengers were directed to deliver them to General Pope, if they saw or met him. I

considered myself as limited in my operations under General McDowell's orders until
I should receive directions from General Pope.

Seven years after, in his appeal to the President, he speaks of having
recalled Morell's division to its former position under McDowell's '^ re-

iterated order"—an order he claims to have received after McDowell had
Jeft Mm.
A year later, his view of his relations to General McDowell were that

—

After General McDowell left me (early afternoon, 29tli), and up to the time of Gen-
eral Pope's positive order of 4.30 p. m. (29th), reaching me 6.30 p. m., I was certainly
as free to exercise my "discretion" under Pope's "joint order" as McDowell was.
Under the *^ joint order " he elected to divide our forces and march to another field.

* * # * * *

Under it I elected to hold my position.

(Yet, with strange inconsistency, he speaks of receiving a message
from McDowell, after the latter had left him, as one not to be disregarded,
and which he claims to have obeyed.)
And (after the lapse of another eight years) in his late statement be-

fore this Board he states, in reference to the message he says he received,

that McDowell was going to the right with King:

This message decided my course. Not that I regarded it as an order ohligatory on me,

for I was now independent of General McDowell.

So it appears that, in 1862-'63, he prefers that it should be held that
the acts and omissions of the 29th were due to McDowell's orders to him.
But in 1870 and 1878, having in the meantime seen that this i)Osition was
not tenable—not tenable from the fact that it had been shown he had,
during the day, given abundant proof he did not feel himself forced to

a state of inaction—he shifts his ground. He no longer claims that it

was General McDowell's orders to him, for after McDowell left him he
had been free to act—was independent of Mm. He now holds that it was
McDowell's act in taking King to the right which restrained him. This
act having prevented his doing what he claimed he desired to do—engage
the enemy in the direction of Gainesville ; or do, even had the ground
permitted it, as McDowell swears he had directed him to do, engage the
enemy in the direction of Groveton, viz, to the right and front of that
place.

But this very act, which petitioner alleges as the cause of paralysis on
his x>art, and which he and his defenders have condemned as unwise, is

one he states in 18G2-'63, under oath, to have been done at Ms own sugges-

. tion.

It will be seen from his testimony before the court of inquiry that, in

recounting what passed between McDowell and himself, after the second
meeting at the he^d of his column, i)etitioner testified as follows

:

General McDowell and I went to the right, which was rather to the north, with the
view of seeing the character of the country, and with the idea of conneciiiig, as that
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j<»int orihr rr<iuir«'(l. with tlio troojKs on my ri^lit. lint very fi'w woiUs passcMl l»ctw«M'ii

MM, and / HiKjgcHhd, from tin' rhanirtt'r of tl»o conntry, tlutt lunliotild take Kinfl'udiviMum
trith him and fonn roumxtiott on the right of the timber, \vhi<h wan then on the left of
KeynoUls, or i)re«nmed to he Keynohls.

Aiul in his reply to Hou. Za<;hariali Oliaiuller, he says

;

* * * And General MeDowell left me withont fnrther instmetionH, hnt with the

inidtrstandinfi that he would, hy j:;oin}jf around behind the woods separating uk from
(irovet«m, take King and Kickettn witTi him to join his command (Reynolds and Sij^el)

at Groveton.

In connection with this march of King's division, and in view of peti-

tioner's chiim that while McDowell was with him he was snbject to his

orders, and after he left him he was independent of him, it is nnacconnt-
able that—after McDowell had left him with, as petitioner says, the
nnderstanding that he was to take King and Ricketts aronnd beliind

the woods to join the troops at Groveton—petitioner shonld almost im-
mediately have sent direct to a division, under McDowell's immediate
command, orders in contravention ol those he admits he knew McDowell
himself was to give it

!

petitioner's sworn statement and dispatches contrasted in
RELATION TO GENERAL M'DOWELL'S ORDER.

If there is one thing more than another which the petitioner here
claims with constant and unvarying pertinacity and vehemence, it is

tliat when General McDow^ell left him he had given him no orders to go
into action with his troops, and tliereafter that he gave him none. He
was asked, when a witness, among other questions to the same end

:

If he did attempt to make any movement in either of the directions named ? C Ta .

the front or right, or to the front and right."]

He said

:

Not directly tq the right ; I did to the right and front, and when I received the last^
message from General McDowell to remain where I was, I recalled it.

He was then asked

:

Did you make no attempt to go to the front, or to the right and front, after that
message ?

And said

:

1 made no attempt with any body of troops.

He was further asked :

After General McDowell left the witness did the witness not know he was expected,
by General McDowell to move to the right, or right and front f

And said:

I did not.

In his defense before his own court-martial he is still more emphatic,
and in si)eaking of the period of time from noon on the 2yth to the hour
of General Pope's order of 4.30 p. m., says

:

Htit it is not true that General McDowell then, or at any time during that day
_ a ve me any such orders "to putniy troops in there" or to do anything of the kind; and
lortuiiate is it for General McDowell that it is not true, for if he had given me any
such mandate to thnist my corps in over that broken ground, between Jackson's right
and the separate enemy massing in my front, the danger and disaster of such a move-
ment would have been then and now upon his hands. I am glad that General Mc-
Dowell is utterly in enor upon this point, and is in no way chargeable with such
fatal military blunder.

G G
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But in his stiiteiiient before this Board the petitioner j^ublishes two
of his dispatches of the 29th (p. 35), numbered Nos. 28 and 29. In the
first he orders General Morell (commanding the advanced division of his
corps) to

—

Push over to the aid of Sigcl and strike in his rear.

In the second, addressed to Generals McDoa\ ell and King, he says:

I found it impossible to communicate by crossing tbe woods to Grroveton. * * *

Communication, we must recollect, was by the joint order directed to

be established by General Pope between Generals Porter and McDowell
and the left of the main army, where Brig. Gen. John F. Reynolds was.

RECENTLY DISCOVERED DISPATCHES.

General McDowell swore he ordered petitioner ^' to put his troops in

there.'^ The latter denied it, but these dispatches just cited show, even
in petitioner's own statement to this Board, that lie hnew it urns expected

of him by McDoicell ; and now we come to the consideration of the newly-
discovered dispatches, on the same subject, of great importance, viz, one
addressed to General McDowell dated 29th August, 6 p. m., which says:

Failed in (jetting Morell over to yon. After wandering about the woods for time I

withdiew him, and while doing so artillery opened on us. * * * *

Another, addressed to General McDowell or King, says :

I have been wandering over the woods and failed to get a communication to you.
« * . » * * * *

In the third, addressed to General McDowell, he says :

The tiring on my right has so far retired that, as I cannot advance and hare failed to

get orer to yon except by the route take^ by King, I shall withdraw to Manassas. * * * -

It will be seen from some of the foregoing extracts, taken in connec-
tion with the '' sketch of 2d Manassas, August 29, 18G2," published in

petitioner's statement before this Board, that petitioner, after receiving
McDowell's last message, deliberately reported that he had made an
attempt, or attempts, of some-kind or other, to move some of his troops
over the country to the United States forces at or near Groveton ; though,
when especially interrogated with respect thereto by General McDowell,
while on the witness-stand, he denied having done so.

They show, as before stated, that he did not feel himself held to a
state of inaction by any order General McDowell gave him ; and they
also show that what he says he attempted was in the exact direction of
what McDowell states he ordered him to do, to wit

:

To put his trooi^s in there. [In the direction of the Warrenton pike and Meadow-
villeLaue.]

In view of petitioner's claim, tliat as this attempt to move Morell over
to the Warrenton pike, "to aid Sigel," or "over to McDowell," was
made after the latter had left him, he had then become independent of
McDowell, " free to exercise his own discretion," and, in view of peti-

tioner's most emphatic declaration, made in his defense before his court
in 1863, and repeated as emi)hatically in 1<S70, that any such movement
would, in his judgment, have been a " fatal military blunder," involving-

disaster, it is not only an obvious inference but an inevitable conclusion^ that

he must have been acting under the constraint of some superior authority

^

that he tvould not merely of his oivn motion have involved his troops in the

consequences of as he states it, '^ a fatal military blunder,''''

And as, during this time, there was no authority acting upon him
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but that of rojK', ami McDowell, durin*'- tln^ time the hitter was with
liim, and as he then received no orders from Tope, he miMt have acted^ in

the pdrticuhir in question, under the onUr McDowell gave him before they

pnrtcd and while he teas still subject to his control.

Therefore, in th(^ assertion by (leneral McDowell, tliat before he left

petitioner for the last time on the 29th Au;i?iist, lie did order him to put
his troops in there [in the direction of Warrenton pike], where the dust
was risinj^, and in the denial by petitioner that McDowell ^ave him any
such order, it is i)etitioner's memory which is in fault.

There are some interesting bits of confirmatory evidence to Major-
General McDowell's as to the orders he gave petitioner at the Manassas
Cla]) Kailroad from petitioner's own witnesses.

Thus when the latter during the afternoon sent a dispatch from his

remote headquarters 2^ miles to the rear to General Morell (disi^atch

No. 'M.) to put his division back in the bushes, Morell swears (Board's
Record, p. 422) that he had 'two brigades deployed on the ridge facing

Dawkins' Branch in front of the bushes, and that they were not imt back
until the receipt of that dispatch.

It is thus xdain that General McDowell when he arrived at Dawkins'
Branch, before riding to the right, never gave any such order " to put the
division back in the woods" as testified to by the witnesses Earle and
Davis, or the petitioner would have done it then and there instead of
de])loying on the ridge.

This witness's testimony is noticeable (Board's Record, p. 425):

Question. In your former testimony, as well as in that of many other witnesses, there
are tlescrii>tions of movements, of operations of your troops that day to and fro, back-
wards and forwards, on the ground in the neighborhood of Dawkins' Branch

;
you

recollect that ?

Answer. Yes, sir.

Question. Will you please state to the Board what was the general object of such
movement?
Answer. Do you mean from the time we first arrived there ?

Question. Yes ; not in detail, but general.
Answer. While we Avere getting into line, General McDowell joined General Porter,

and very soon they rode off to the right. General Porter returned and directed me to
move my connnand to the right. McDowell and Porter went olf in this direction [east]
and ])a88ed over a corn-field until they came to heavy timbered land. We followe<l
close behind them ; tliey seemed to have examined the timber and found that it was
impracticable. It looked so to me, also. General Porter returned, and ordered me to
return to my former position.

Question. Returned from his ride with General McDowell ?

Answer. Yes, sir; about olf in this direction [near Five Forks].
Question. Across the raih-oad?
Answer. Across the railroad. Part of my command then came back and immediately

resumed ])osition on the ridge. I did not go far enough to extend my whole division.
Hazlett's battery did not move at all. As we were condng back, moving by the flank,
and were ]^as8ing by Hazlett's battery, a section of the enemy's artillery opened fire.

As soon as the infantry cleared the battery, Hazlett replied ; then this section of artil-

lery moved otf som«* distance to the right on higher ground and commenced firing
again. We then remained in that position until I received an order from General
Porter to put the men under cover. Then I put them in the pine bushes.

This witness in his eagerness assumes that both General McDowell
and the petitioner examined the timber to their right rear, at their backs,
towards Five Forls, and found it impracticable. Apparently retreat in-

stead of advance was what was in his mind, for he did not know that
-McDowell in the few minutes' conversation there with petitioner was dis-

cussing how to njove to the right and front the quickest in order to api^ly
where the dust was rising the full force at their Joint disposal.

Cai)t. George Monteith, petitioner's then aide-de-camp, who was with
liim, saw this "heavy cloud of dust that was rising on the Warrenton
i)ike." (Board's Record, p. 312.)
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Lieut. Stephen M. Weld^ another of petitioner's tlien aides-de-camp^
says (Board's Eecord, p. 263) that after General McDowell and petitioner
had been there a very short time, off to the right of the railroad, General
McDowell

—

turned off to the left and went to Bethlehem Church, and General Portercame hack the
8ame way he came in, recrossed the railroad, and joined his corj)8.

It is x)lain that petitioner's staff knew where McDowell w^ent, as the
railroad was a short cut to Bethlehem Church. If the w oods were as
imj)enetrable as Morell then says he thought them to be, McDowell could
not go on horseback down that railroad to any point but Bethlehem
Church.

IS^evertheless, we find petitioner, when a witness before McDowell's
court of inquiry, swearing as follows: "When General McDowell left;

me I did not know where he had gone." In his opening statement, how-
ever, before this Board he has said (p. 31)

:

General McDowell decided to take his divisions then on the road immediately in
my rear and to turn hack and go hy the Sudley Springs road to Groveton to place
them on the left of the troops at that place. * * * After he left me, &c.

It is here apparent that a decision teas reached at the Manassas Gap
Railroad and that McDowell moved off by the shortest road to do his part.

Which is to be believed. Weld or petitioner, as to the fact cited, is for

those who read or hear this argument to determine for themselves.
Petitioner's evidence as a w itness, when he appears against McDowell,

is opposed to his own witnesses and own knowledge in his own case as
to McDowell's intentions and movements, for in the first he swore that
when General McDowell left him he, petitioner, "did not know where
he had gone," while in his reply to the Hon. Zachariah Chandler he,

petitioner, admits that General McDowell left him only after an explicit

*' understanding" that he, McDow^ell, should do the very thing he did
do. Petitioner also, in his opening statement before this Board, further
admits, as we have seen, that while he and General McDowell were
together at the railroad, the latter came to a decision as to the mode of

putting their corps in.

Another confirmatory bit of evidence as to what McDowell said when
at the front of petitioner's column is found in that of Brigadier-General
Btitterjieldj another of accused's witnesses.

Petitioner had ordered him with his brigade (Board's Record, p. 462)
to cross the railroad and strike between Groveton and Gainesville so as

to cover the dirt road which ran to the latter place to the left of Thomas
Nealon's.

This, it will be observed, was a continuation of the march in a direc-

tion from Dawkins' Branch not contemplated by petitioner's orders,

which were to go up by the road to the right w hich King came down on.

While going out on this movement General McDowell, having arrived

at Dawkins' Branch, witnessed the movement, and then, having ridden
towards the Manassas Gap Railroad with petitioner, Butterfield's brigade
was withdrawn, and the latter significantly says :

" We tvere then moved
a little farther to the right ; then returned to the left."

So long as General McDowell was on the gTound, in actual com-
mand for the time being, the petitioner had to make pretense of obey-
ing j but the moment McDowell departed, his reluctant brigadiers find

a few pine bushes in their movement to the right (see Griffin's testimony,

G. C. M. Record, p. 165), halt, make "/lo reconnaissance ivhatever,^^ and
are ordered by petitioner to move back again.

Thus, through this long summer afternoon, with the sound of the bal;-



71

tie ill his ears, and while thousands were ottering themselves willin;^

sacrifices to their country's cause, the petitioner, with his headquarters
])lafed li^ miles to the rear of his column (see his opening statement, p.

40), where he cannot possibly take instant advantage of any opportu-
nity either for connecting with the right or for moving into action,

lemains inactive, and holds his gallant corps from going to the aid of
their comrades.

If, indeed, overwhelming numbers had been on his front ready and
eager to attack, as he now x^retends, the inditterence which would have
permitted him to remain continuously so far to the rear is nothing short
of criminal.

If, as has been shown, he knew that Reynolds' division, of three
brigades, comprising thirteen regiments and four batteries, was operating
on his (petitioner's) right (petitioner's opening statement, p. 31), and on
l)etitioner's assumption of locations operating dwectly against Long-
street, facing him, then no assumed 25,000 men in that Confederate
general's command should have prevented petitioner from pushing in

with what he terms his own 9,000 (?) men on the right flank of that
Confederate force. We >vill see that the petitioner's own forces were
very much larger, by the official record, than what he undertakes in his
opening statement to put them.
Had \}^tiiioi\e>v puHhetl into action^ as he should have done, even on his

own assumi)tions of positions and force under Longstreet, his own corps
and Reynolds' division, with Schenck's division (Stahel's and McLsan's
brigades) of Sigel's corps and Stevens's brigade (Reno's division of Burn-
«ide\s corps,) all of which were deployed in line on Reynold's right south
ot the turnpike, would have, without the assistance of King or Ricketts,

quite equaled the whole rebel co-operating force, and left Jackson's
exhausted and anxious trooi)s to contend alone against the remainder
of General Pope's army.

This is even on petitioner's present assumption that Longstreet had
25,000 men, at that time, present on the field.

According to the latter's statements here, two brigades (of Hood's di-

vision) were always north of the turnpike, and for most of the time
Wilcox's division also.

nature and extent of petitioner's operations after general
m'dowell left him.

Petitioner having received an order from General McDowell modifying
the mode of execution of the joint order given by General Pope when
McDowell was with him, and clothed with the necessary authority to

^ive him a valid order, this order did not lose its force and validity after

they parted, but was one which imposed duties on petitioner, for the due
discharge of which he is to be held responsible till he can show it was
either countermanded by superior authority, or that its execution was,
•or became, impossible.
As to the nature and extent of what was done by petitioner after Mc-

Dowell left him, it is significant of how feeble and inconsequential it

nuist have been, that, within a very short time afterward, even the mem-
ory had passed aicayfrom his mind^ and he could not recollect under oath

:

(1.) That he had ordered his leading division commander to push on to the aid of
Sigd ;

(2.) That he had informed McDowell at 6. p. m. that he had ^^failed in getting Morell
over" to him;

(3.) That he had (at six o'clock) ordered Morell ^' to push up two regiments, supported
hy two others, preceded by skirmishers, the regiments at intervals of two hundred yards, and
ATTACK the party with the section of artillery opposed to you {him)."
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Fop, when a witness on the court of inquiry being asked if, after the
alleged return of Colonel Locke, he attempted even to make any move-
ment " to the front or to the right, or to the front and right," he denied
having done so ; and, according to his version of the case in 1863, he
simply continued in a state of inaction after McDowell left him.
To judge from his most recent statement, his principal object was not

to make any attack on the enemy at all, but to conceal himself from him
—to put everything out of sight—for he says to Morell (dispatch 30)

:

Come the same game over them they do over us, aud get your men out of sight.

So it appears that it was more a game of hide and seek than one of
attack that was contemplated or that was carried out. Petitioner had
established himself personally near the forks of the Sudley Church and
the Manassas and Gainesville road, which is, according to the map made
up from the survey of last June, two miles and five-eighths behind the
place where he was when joined by McDowell the second time, and where
he had commenced deploying his leading division, with alleged thick
Avoods between him and the head of his column or his partly deployed
line. And it was from this place, so retired from the possible field of
action, and from any chance of his knowing anytiling from his own ob-

servation, that he received MorelFs rei)orts and sent to him and to Mc-
Dowell the dispatches heretofore referred to.

We shall see a little later in this argument that some of these reports
of the petitioner to General McDowell tliat day had no foundation in

fact.

petitioner's recollection in 1863 OF HIS SECOND MEETING WITH
GENERAL MCDOWELL AND HIS SUBSEQUENT STATEMENTS.

The petitioner has claimed in his opening statement here that he and
General McDowell at their second meeting on the 29th at Dawkins'
Branch discussed the joint order, conversed on the subject of the force
reported * by Buford as belonging to Longstreet, yet his own testimony
given immediately after his trial, when a witness on General McDowelFs
court of inquiry, is inconsistent with this modern recollection of their

intercourse at that time.

Then he said as follows

:

Question by General McDowell. Witness refers to some conversation between him-
self and General McDowell when tbey first met which, taken in connection with an
expression of opinion by General McDowell, witness considered an order; can the wit-
ness state what tliat conversation was?
Answer. I only recollect the impression left upon my mind at the time, and merely a

refermce to the artiUery contest going on far to oi:r right.
Question. Was not the joint order refeiTed to in that conversation ?

Answer. / have no recollection of it. It may have been referred to, hecaune we went to the

right, my belief i8 to look at the country, but I do not recollect anything at all of the order
being referred to.

* A reference to this report, which is below, will show tbat Buford did not state
Longstreet's arrival, but merely mentioned that a certain force had passed Gainesville,

without saying who commanded it or to whom it belonged.

''Headquarters Cavalry Brigade—9.30a.m.

"General Ricketts : Seventeen regiments, one battery, 550 cavalry, passed through
Gainesville three-<|uarters of an hour ago on the Centieville road. I think this division

should join our forces now en;^aged, at once.
''JOHN BUFORD,

'^Brig. General.
" Please forward this."

This is the dispatch General McDowell sliowed to petitioner at Dawkius' Branch.
(G. C. M. Record, p. 84.)
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Qnestidu by (it'iieral McDowell. Wero not the romnrkM witnesH hen-* ntates to have
been made by (ieiieral M<'nowell made with n'fen'iice to the {Mdnt in the joint order
which rtMiuircd the troops not to *^o to a point from which they conld not get behind
linll Kun that ni^rht ?

Answer. I think I have replied to the question by stating I do not recollect.

And with reference to their conversation when they rode to the right

the petitioner testified that

—

But very few words passed between ns, and I suggested, from the character of the
country, that he should take King's division with him and fonn connection on the
right of the timber, which was then on the left of Reynolds, or iiresumed to be Reynolds.

It is evident, as Just shown, that the petitioner knew he had been told

by General McDowell to act^and act in snpport of the very movement he
was inakin«i" to come uj) on the left of Keynolds.
And it is also evident that this petitioner's failure to ^et over to aid

8igel, or march over to McDowell, was not because he met with any ob-

stacle in his march or any restraint from the enemy. He failed to j^et

over, that is true. It is also true, and he himself furnished all the evi-

dence, that he failed to .start, while from the dispatches which have been
introduced for the government he would have it inferred that he had
attem])ted to do as it is claimed he was ordered to do.

He eqnally defends his not having acted at all. In other words, the

petitioner (jives evidence o/hioicing he ivas to act, and of his determining
not to act.

ROUTE TAKEN BY GENERAL M'DOWELL- AND PETITIONER TO THE
RIGHT FROM THE MANASSAS AND GAINESVILLE ROAD.

Just here it is proper to indicate the direction taken by Major-General
^McDowell and petitioner when they moved to the right from the head
of the latter's column after it halted on the Manassas and Gainesville
road at Dawkins' Branch.

]\Iybeliefis, from havingbeen on the ground myself and from having ex-

amined it carefully last August, that those two corps commanders followed
the direction of the branch—on its easterly side, not exactly where aroad is

delineated on the map, but quite near it on the 180 contour, where there
is a sort of road—-just in front of the then bushes which are now woods.
On the westerly side of the branch the ground gradually rises, and

Nealon's, Carrico's, and Britt'S are easily seen from the 180 contour near
the branch and just in fiont of the timber or bushes marked upon the
map.

If General McDowell and the petitioner had ri<lden northerly towards
the railroad on the 200 contour, as the latter would have us believe, they
would have been in thick bushes and unable to have seen the open couii-

try to the west and northwest.
As the two watered their horses in a little stream, and as even Daw-

kins' Branch at that season of the year is so dry as to consist of but a
few pools, the only point where they could readily have done so would
have been between the railroad and James Nickerson's house, and more
than likely in the branch itself, whose name was not then known to them.

(iriitin's brigade was deployed on the ridge, and also moved along it

across the railroad until some "little, thick, pine bushes" brought them
to a halt.

Had they deployed or moved on the 200 contour, they would, from the
first, have been concealed, if any credence whatever is to be given to the
map used in this case, and petitioner's subsequent order to ^Slorell to
post all the head of his column in he bushes (opening statement, p. 05,
>^'o. 31) would have been needless.
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EXCUSES FOR PETITIONER'S INACTION CONSIDERED.

There are but two points in tlie petitioner's case as to tlie 29tli of
August, which, despite the collateral issues raised in order to withdi-aw
attention from the main facts, are really material.

The first is, whether he got any orders from General McDowell which
held him to a state of inaction on the 29th of August, 18G2.

^

The second, whether he ever received any order from Major-General
Pope, later in the day, to move into action (4.30 order).

The last point will be discussed by itself.

It was testified to upon the original trial by Assistant Adjutant-Gen-
eral Locke, chief of staff (G. C. M. Record, p. 135), that immediately after

General McDowell had left the petitioner over by the Manassas Gaj^ Rail-

road, and the petitioner had returned to the head of his column on Daw-
kins' Branch, the latter sent him, Locke, to General King with directions

to him, Kiug^ to remain where he Avas; and that he brought back orders
from General McDowell to the petitioner for the petitioner to remain where
he was. The court-martial that tried and convicted the petitioner had
before it the full evidence of Lieutenant-Colonel Locke upon the subject,

and undoubtedly gave it all the weight that it was justly entitled to.

In the investigation before this Board an additional witness has been
introduced uiDon this subject in the person of an orderly named Leipoldt
(Board's Record, p. 56), who went to the Bethlehem Church with
Colonel Locke after the x>etitioner got back to the head of Dawkins'
Branch from the reconnaissance he and General McDowell had made
to the right. When Major-General McDowell and the i)etitioner sepa-
rated after the final interview near the Manassas Gap Railroad, it

was in the belief and understanding on Major-General McDowell's
part that the petitioner would, as soon as practicable, carry out his

part of the programme agreed upon between them, and put his

forces "in there," in the direction of the enemy on his right front

towards the Warrenton pike where the dust was rising at the time
in hea^y columns (Colonel Rosser's brush-dragging). It will be
observed, by reference to the map, that the point to which General
McDowell rode with the petitioner from Dawkins' Branch on the Manas-
sas Gap Railroad was the best point from which to ascertain any possible

mov<i?ment of the enemy ; and that the nearer a person approached to

where the head of the petitioner's column was, on the Manassas and
Gainesville road, the less opportunity there was, on account of rising

gTound in front and trees, to determine where the enemy could be. In
point of fact, at that time the two regiments, the Sixty-second Pennsyl-
vania and Thirteenth JS^ew York, were shoved into the trees vn hich lined

the left-hand road towards Gainesville. The distance from the Manas-
sas Gap Railroad to Dawkins' Branch and the Gainesville road is about
half a mile and perfectlj^ level on the ground over which the two gen-
eral officers had moved with rapidity. The petitioner, as appears by his

own sworn evidence in the McDowell court of inquiry, had suggested,
at the time he and General McDowell were at the Manassas Gap Rail-

road, that the best means of carrying out the joint order and the
quickest way to apply King's division in the action then going on,

would be for General McDowell to take it up around by the Manassas
and Sudley road, and come in with it north of the old Warrenton, Alex-
andria, and Washington road, on the left of Reynolds' division, then
attached to McDowell's command and oi)erating with Sigel. There-
fore, General McDowell was galloping by a short cut down the ]VIanas-

sas Gap Railroad to Bethlehem Church, leaving his staff' behind him



75

from the ra]udit.v of his iii(>veinoiits, in eoiisoqiionce of liis haste to per-

form liis share in tlu* operations and helj) (leueral l*oi)e's army, then
fi^litin^* Jackson. The jietitioner says tluit, in the tive or six minutes'
time it mnst liave taken him to ^aUoj) baek to tlie hea<l of his own col-

umn, at Dawkins' Jhaiieli, on the Manassas and Gainesville road, he saw
the enemy withering in his front, which induced him to send Lieutenant-
Colonel TiOcke with the remarkable message to which 1 have just refer-

red. This statement that, in this brief and hasty ride back to his corps,

he saw the enemy gathering in his front in such force as to induce liim

to attempt to change the whole plan of oi)erati(ms that had been agreed
ui)on not tive minutes before, will be found, on considering the evidence
of his own Avitnesses, to be based upon assumptions, not sustained by
facts. Had he seen any enemy gathering ui)on his front from any quar-
ter whatever, he would have brought, undoubtedly, some of his staff

who were with him when he went with General McDowell, to testify as
to the circumstances ; and we know that that staff have been brought
here, as well as before the original court that tried him, several times to

give evidence on other points. They were, possibly, as much interested
as he in knowing whether there was an enemy gathering in their front

at the time. Certainly, if he had perceived any such thing he would
have indicated it to tliem in some way. Hiding with his back to the
l)<)int from whence the dust was rising above the trees and with but a lim-

ited view on his right as he returned, in consequence of the woods where
his own skirmishers were, it is apparent that he could not see that which
he has asserted he did see. A glance at the map will show this.

There are some significant facts connected with this pretended mes-
sage which must be referred to.

The division commanded by Brig. Gen. Ilufus King, which had that
morning been temi)orarily attached to the petitioner's command by
( leneral Pope's order, through Gibbon, comprised the brigades of Hatch,
(ribbon, Doubleday, and Patrick; I^rigadier-General Hatch being the
ranking officer under the division commander.
On the evening before, in the action of that division on the Warren-

ton pike between Gainesville and Groveton with Jackson's command,
it appears that Brigadier-General King was, according to the evidence
of his assistant adjutant-general, John A. Jiidson, petitioner's witness
( Board's Record, p. 103), in an ambulance sick ; and that General Hatch
was '^practically in command." We have seen that on that morning of
the 29th General Gibbon had given the petitioner an account of the ac-

tion the night before, ^ow, when the petitioner's corps came along on
the ^lanassas and Gainesville road, past the place where King's divis-

ion was lyiug, the following took i)lace, according to the evidence of
I he same witness, (Judson), the petitioner at the time being at the head
of the column, and Captain Judson, assistant adjutant-general, with his

own division there stationary :

Question. Did you have any conversation witli liini (petitioner)?
Answer. I did.

Question. State what.
Answer. General Porter asked me where the commanding officer of those troops was.

/ conducted him to General Hatch.
Question. Had General McDowell at that time made his appearance?
Answer. I have no recollection of seeing General McDowell since the day lutore up

until that time.
Question. Did you learn from General Porter or General Hatch, after their interview,

Miiat was to be done ?

Answer. I learned from some source that ''King's division" was to follow in the rear
of General Pinter's cohimn.
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Thus it is apparent that petitioner gave his orders to Brigadier-Gen-
eral Hatch as commanding officer of King's division.
From further evidence of the witness (Board's Eecord, p. 105) it ap-

pears that General Hatch remained in command of the division all that
day.
From the evidence of Brig. Gen. M. R. Patrick, another of the peti-

tioner's witnesses (Board's Kecord, j). 187), we learn the following

:

Qnestiou. Your brigade went alone when you got there ? Hart the other brigades
got to Manassas Junction?
Answer. I cannot answer that, for it was quite a length of time before I saw the

brigades or any other officer. I think General King was the first whom I saw. It
Avas somewhere about eight or nine o'clock, while my commissariat and personal staflf^

were hunting up supplies, &c. General King rode over to my headqiaartern, and told ms
that he was not Jit to he in command ; that he icas going to Centreville, and came over to hid
me good-hy. I think Colonel Chandler, his adjutant-general, and I do not recollect
who else, were with him at the time ; he came to say good-by, and I do not know that
1 saw him after that. * * *

Question. (By petitioner.) What happened next after Kingls departure for Centreville?
Answer. I was ordered, I think, by McDowell in person to move as soon as I could

in the rear of General Porter, Porter having just passed through, or passing through
nearer Manassas Junction, to go back to the scene of our fight the night previous.

Captain Judson (Board's Record, p. 113), in speaking of the precarious
health of General King at that time, said that he rode in an ambulance
from the Rappahannock up, that he did not see him on horseback, to
liis recollection, and that he was constantlj^ attended by Dr. Pineo, his
medical director. Therefore, when this petitioner got to Hawkins'
Branch before General McDowell joined him, he was thoroughly and
fully apprised of tlie fact that Brigadier-General Hatch was in command
of King's division, and that General King had left for Manassas Junc-
tion and Centreville.

On the trial in 18G2 we find the following testimony (by Lieutenant-
Colonel LocTxe^ petitioners chief of staff, p. 133)

:

I was sent by General Porter with a message to General King. ^ On finding General
King, General McDowell was with him. I stated my message to General King, and
General McDowell answered: ''Give my compliments to General Porter, and say to
him I am going to the right, and will take General King with me. I think he (Gen-
eral Porter) had better remain where he is, but if it is necessary for him to fall back,
lie can do so upon my left."

This must have been after twelve o'clock, because it was after General
McDowell had left him for the last time at the front.

Question. What was the message you carried from General Porter to General King?
Answer. For him to remain where he was until further orders.

Question. Did you understand that General King was under the orders of General
Porter ?

Answer. I did.
Question. Did you deliver the message that General McDowell gave you for General

Porter, to the general ?

Answer. Yes, sir.

General McDowell testified as follows (G. C. M. Record, p. 87) :

Question. Have you any recollection that after you left the accused on the 29th and
took with you King's division, the accused sent a niessage to you requesting that the
division should be permitted to stay with his command ?

Answer. / received no such message.
Question. Will you say in consequence of a message or otherwise, you sent a mes-

sage to the accused with yoirr compliments, telling him that you were going to the
right and should take King with you, and that he (the accused) should remain where
he was for the present, and if he had to fall back to do so on your left ?

Answer. I do not recollect.

Question. Are you able to say that you are certain that you did not send such a
message ?

Answer. That is my impression, that I did not.
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Brig. Gen. Nu/ns Kinfj testified as follows (G. C. M. llecord, p. 212)

:

Qn«'8tioii. You will rcinnnbor it has Ihmmi tostirted hero that «.ii the aft«'n»oon of the
J'.Hli Auj^iist a lueHsajxe was homo from General Porter to you by one of hiH Htat!' otticerH

ilireetinj; that your division should remain where it was, an<l that tliis mes8aj?e wa*
r(tmmuni(at«'<l to you in the juvsence of (it'iieral McDowell who made a n'sponse to it.

riie (piestion 1 wish y<ui to answer is Avhetlier you remcml>er any such measage to
have been s<'nt to you f

Answer. 1 <lo not
Qu«'stiou. Do you renienib«>r to have been with General McDowell on the afternoon

<»f that day ?

Answer.' No, sir.

Question. It was also testified by the same witness, if you will remember, that in

it'ply to the message General McDowell said: ''I will take General King's division
witii me. Give my eomplinunits to General Porter, and say to him that I think Im
Ix'tter r«'main where he is." Do you remember to have heard any such message as that
from General McDowell ?

Answer. No, sir ; I do not remember any circumstance of that kind to have taken
place on any day.

Question. Do you think it possil)le that an interview of that kind between your.seLf

and (jen«'ral McDowell, with a message of that kind eomnnmicated to you, and a re-

sponse of that kind from General McDowell could possibly have occurred^ and have
now totally escaped your recollection ?

Answer. I do not.

It is to be carefully noticed that Locke in his evidence distinctly and
deliberately said that he had seen General King and handed the message
to General King, and so forth.

Now, it is incredible that if any such message had ever been delivered
to General Kituj^ and such response sent to it by General McDowell in

the presence of General Klng^ that neither of these gentlemen remem-
bered it. The court-martial proceedings in the case of petitioner took
pla<3e in December, 1862, not quite four months after this alleged occur-

rence, and while the memories of the witnesses to the events of the 29th
and 30th of the preceding August were still unimpaired. This message
and the response to it would have been highly calculated to have made
a deep impression on all the persons concerned in it, involving, as it

would have done, a total change in the mo>'ements just agreed upon
between the petitioner and McDowell.

General McDowell had just left petitioner, having given him an im-
portant order, Avhich, if it had been obeyed, would have brought his

forces in a brief time into collision with the enemy. When he left

petitioner he (petitioner) was in the act of deploying a i)ortion of his
command with the apparent intention of moving forward to the attack,
(reneral McDowell had witnessed part of this movement, and had left the
field with the understanding that his order to ^^i)ut his force in there''

would be obeyed. Before leaving, however, it was agreed between them
that General McDowell should take King's division with him in his move-
ment with his corps up the Sudley road, and had he, in so short a time as
is alleged, heard the request made to General King " to remain where he
was " it must have caused him considerable astonishment, and made on
the instant an unpleasant impression on his mind. It would have sug-
gested at once the complete disruT)tion of his plans—i)lans Avliich were
made with the sound of battle in his ears. Is it credible, therefore, that
he could have sent such a response to such a message when he must
have thought petitioner should be at the time alleged in actual move-
ment towards the enemy ?

The orderly, Leipold (Board's Eecord, p. 56), testified as follows

:

Question. When next did you see General McDowell?
Answer. I saw him later in the day.
Question. You did see him afterwards ?

Answer. Yes. Later in the day General Locke asked me to accompany him. We
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Avent back on the same road we came in the morning, probably a mile or two. I
«aw General McDowell and some other person. They were s-tanding at the side of
the road, dismounted.

Question. About where were they ?

Answer. I think near a church.

If that was all down, and there was nothing of it but a pile of bricks,
as at the last minute has been sought to be shown here by the petitioner's
witnesses, they could not have been standing near a ^' church."

Question. Near Bethlehem church ?

Answer. I was under the impression there was some other name to the church.
* * * * * •» *

Question. Did you see General Locke deliver him any message ?

Answer. I donH remember. General Locke dismounted and I took his horse. He
"went over and conversed with the officers.

Question. Did you see General McDowell after that ?

Answer. I don't think I saw him after that that day.

It will be perceived that this witness does not remember of any mes-
sage being delivered by Colonel Locke to General McDowell j he merely
went over and conversed with the officers.

Some uni^leasant inquiries suggest themselves concerning the question
whether there was any such message. We have seen that the petitioner
knew that General King had gone to Centreville, and that Brigadier-
General Hatch was in command of the division. Why, then, should he
have sent his assistant adjutant-general to General King when he Meiv
General King wa^ no longer in command and siclcf Again, his assistant
adjutant-general says positively that he found General King with Gen-
eral McDowell ; and yet the petitioner's own witness, in conjunction with
General King's evidence, shows that he was not there near Bethlehem
€hurch, but had already gone to Centreville. Again, if the enemy were
gathering in his front, as he asserts, in such force as within five minutes
after General McDowell left him it became necessary to change the en-
tire plans that had been agreed upon, and it was desirable that he should
move with his own corps and King's division instantly to the front, is

it conceivable that his assistant adjutant general would have dismounted,
given his horse to an orderly, and walked over to converse with these
officers ?

There is another curious circumstance connected with this that re-

quires to be noticed, and that is that Brig. Gen. M. E. Patrick in his
evidence says that when General McDowell came back down this

Manassas Gap Railroad, out here, and met Patrick, he had a conversation
with him and told him that he was obliged to take him back—Patrick's
being the nearest brigade of King's division towards Dawkins' Branch
and nearest to petitioner's cori^s; and that General McDowell took
Patrick's division across the country to the Sudley road. So that, if

Creneral Patrick is to be believed. General McDowell, having taken the
last of his own brigades right over below F. M. Lewis' house in a nortli-

easterly direction and moved north up to the Sudley Springs road, could
not have been at Bethlehem church as testified to by Lieutenant-Colonel
Locke, he, McDowell, having started off apparently immediately with
Patrick's brigade. (Board's Eecord, p. 189.)

There is another curious circumstance connected with this which also

requires to be noticed. Col. Edmund Schriver, brevet major-general,
and inspector-general, U. S. A., was then colonel and chief of staff" to
the corps commanded by Major-General McDowell. For all who were
under the command of that general officer, he was the official organ of
communication ; and if the petitioner, while General McDowell was ex-
ercising command over the two corps, had anything to communicate to
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(leneral McDowell, tliat (Huniiuinication, according- to the rogulation.s

jioverning the Army of the Uiiiteil States, would necessarily have passed
throiigli the hands of Colonel Schriver.

Colonel Schriver went up to Dawkins' Branch on the Manassas and
(lainesville road with General McDowell, and rode to the right with him
and the petitioner to the Manassas Gap Railroad, taking a few mounted
orderlies with them. After the conversation between the petitioner and
(ieneral ^IcDowell and the latter had decided, as petitioner says in his

opening statement, to act on the suggestion of the i)etitioner and take
King's division, under Hatch, to the right, and had moved rapidly, at a
gallop, down the Manassas Gap Itailroad, Colonel Schriver was left with
the escort and staff, and testifies as to his own future movements as fol-

lows (Board's Kecord, p. 832)

:

Question. State your rank in the Army.
Answer. luspector-gcr^eral and brevet major-general.
Question. Wliat position did you hold on the 29th of August, 1862 ?

Answer. I was then on General McDowell's staff, when he commanded the Third
Corps of the annj' of Virginia.

(Question. Do you recollect being with him on the 29th of August, at the head of
(ieneral Porter's column, in the neighborhood of Dawkins' Branch f

Answer. I do.

Question. Where did you go then ?

Answer. Went out to the right with the generals, whose object was, I believe, to
make some observations, and then returned to the place whence we started.

Question. Where did General McDowell leave you, or did he not leave you ?

Answer. He left somewhere to the east or to his right looking out toward the rail-

road, my recollection is.

Question. Which direction did he take when he left ?

Answer. I think he went in a southterly direction, off to where his divisions were.
Question. Did you go with him f

Answer. No.
Question. Which direction did yon take?
Answer. I came a little to the left and went by <>eneral Porter's headquarters, and

then came down, if I recollect lightly, the road General McDowell w ent, through
the woods ; I did not go with him.
Question. You went down the Gainesville road, then ?

Answer. Yes, sir.

Question. Did you go back with General Porter, or did you follow him ?

Answer. J really cannot recollect that ; I know we met again.
Question. What transpired at that time when you met him there ?

Answer. I had a little conversation ; I cannot exactly recollect what it wfis, except
the general said or expressed the belief that he might become engaged with the enemy,
and that he had no cavalrymen ; he either then proposed, or I proposed, or at any rate
The arrangement was made, that he should have half of General McDowell's escort
that was with me ; it was turned over, and I left. He w anted them to send messages.

Question. At that time where were the enemy ?

Answer. I am sure I do not know.
Question. Did you notice any ?

Answer. No ; I did not look for any ; it was not my business.
No cross-examination.

^
It is apparent from this evidence of Colonel Schriver that the peti-

^ >ner must, immediately after General McDowell's departure, have gal-

>ed back to his column near Dawkins' Branch on the Manassas and
tinesville road, at a si^eed certainly that would have prevented him
fcking any special observation in any direction ; because Colonel Schriver

)llows immediately afterward, and has a con-versation with him there.
It is to be noted from that conversation that the petitioner said he

might become engaged with the enemy, and that he had no cavalrymen
for messengers or orderlies ; and Colonel Schriver leaves half of those
of General McDow ell that he had wit'h him. The expression that he
might become engaged with the enemy was something for the possible
future—not an immediate engagement with the enemy that had been
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^^ gathering iu his front" within five minutes. His remark evidently
contemplated the carrying out of General McDowell's orders, because
he borrows these cavalrymen for the express puri)ose of sending mes-
sages to General McDowell j and we shall see as we go along that he
sent several to him during the day. Had he at that time found it

necessary to change the plan that had been agreed upon by which he
was to put his force "in there" to the right front where the dust was in

^consequence of the enemy "gathering in his front," why did he not tell

Colonel 8chrirer^ who was the official organ of communication between him
and General McDoicell ? Why did he not call his attention to that which
was, on his assumed state of facts, going to change the arrangement
which General McDowell had just made at his own suggestion ! As
Colonel Schriver was going right down to where King's division was, if

it had been necessary for that division to remain. Colonel Schriver would
have been the proper party for the petitioner to make the request to for

it to remain. He did not do so ; and it is significant, further, that Gen-
eral Schriver did not notice any enemy "gathering" in the front. If

there had been any serious demonstration in that direction he could not
have failed to notice it. As it was, he did not. It is more than likely,

in fact it has appeared in evidence in one form and another, that Lieu-

tenant Colonel Locke, the petitioner's assistant adjutant-general and
chief of staff, went backwards and forwards a number of times that day
from Dawkins' Branch to Bethlehem cliurch and the Sudley road
(Board's Record, p. 299). He says so himself. The strength of his rec-

ollection has been exhibited between himself and other members of the

petitioner's staff', relative to the efforts he himself made to remove ob-

structions on the road between Warrenton Junction and Bristoe on the

morning of August 28, 1862. On cross-examination (Board's Record, p.

1042) he said his feelings are very strongly enlisted iu behalf of the

petitioner. That, of itself, whether enlisted in favor of him or against

him, should have no special effect in uncontradicted evidence. Assum-
ing for the sake of argument that General McDowell sent this message:

Give my compliments to General Porter and say that I am going to tlie right and
will take General King's division with me, and that he had better remain where he

is ; if he has to fall back, to do so on my left.

It is inconceivable that, after haviug made an entire plan of proceed-

ing in which the petitioner's corps was have been put into action, he
should direct him to remain inactive. Tliere is nothing to show that

Lieutenant-Colonel Locke saw any enemy " gathering " on petitioner's

front in the five minutes' ride from the railroad to the head of the col-

umn, or that the petitioner ordered him to communicate any such fact to

General King, or anything more than a direction to General King, who
was then on his way to Centreville in an ambulance, to remain where

he was, assuming him to have been in command of the division for the

sake of the argument. On such a supposition to assert that General

McDowell should order the petitioner to remain where lie was and not

do anything when a contest was actually taking place on the right, is an

absurdity of which no one who knows that distinguished officer would

ever believe him capable.

When General MciDowell left the petitioner on the Manassas Gap Rail-

road, after having amended the joint order so far as he was concerned, as

to the manner of execution under the discretion which had been given him

by the major-general comnumding'the whole army, it may be assumed that

he left the petitioner in absolute command of his own corps, and had no

further power or authority to order his movements in any direction. He
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only cominaiKlcd the ju'titioncr's (•oi])s by virtue of liis soniority iindor tlio

(old) sixty-seiMMid article of war, and while actually Joined for and doing
duty with them, and any direction or onh^r which he mi^ht give from a
distance, he not being in command of the army, and oidy a corps com-
mander, would have amounted to nothing, and re(iuired no obedience,
which tlie petitioner well knew from his own long service in the Army.
Such a message as the petitioner on the original trial assumed wiis finally

delivered to him from General McDowell, in the light of his, petitioner's,

j)revious instructions to Colonel Marshall, not to bring on an engage-
ment; au<l his remark to General McDowell, when the latter was on tlie

^lanassas Gap llailroad with him, that if lie moved where McDowell
ordered him he would get into a light, would have well suited his views.
The court which tried him evidently believed that there icm no such message
and no such resi)onse.

The petitioner himself has for another purpose said here that " the
only positive order received by me [him] on the 21)th I [he] tried to exe-

cute, but it was received too late for any result to be obtained" (page 62,
Petitioner's opening statement).

It is particularly to be noticed from the evidence of General McDowell
on the trial, which has been cited, that the petitioner clauned originally

that the enemj- w^as in his immediate front, and that General McDowell
made up his mind upon such reports as the petitioner made to him at

the time and upon what he himself could see from the best available
point of observation, namely, near the Manassas Gap Itaikoad.

Several witnesses for the petitioner on the trial and before this Board
have mentioned the fact of the capture of two or three scouts, so called

—

possible scouts—cavalrymen, by our cavalry. It has been sought on
behalf of the petitioner to show that he was apjirised of the presence of
the divisions comuuinded by Major-General Longstreet in his front, be-
cause of the capture of these scouts, so called.

Lieutenant-Colonel Loclej chief of the stalf of the petitioner, has
undertaken to explain this with the same degree of recollection as in the
other portions of his evidence, as foUow^s (Board's Record, p. 301)

:

Direct ttxam ina tion

:

Question. Were you present when two or three rebel scouts were brought in in the
morning, after you got up to Dawkins' Branch ?

Answer. I was.
Question. Did you know or hear, at that time, whose men they were t

Answer. I know what one of them said.
Qjiestion. What was it ?

Answer. He said they wore Longstreet's men.
Question. Do you know what oavahy there were in General Porter's command on

the 29th, or what were thene car.alnj that brought in the ncouis, aud where he <fot themf
Answer. We picked them up on the road ; there were but few that we had. We were

very short of cavalry.

It is to be noticed here incidentally, in reference to a matter hereafter
be discussed, that this witness admits that they had picked up cav-

ilry on the road, namely, the Manassas and Gainesville road, and we shall

'e from the evidence of Capt. John P. Taylor that that cavalry which
le petitioner had there w^as a squadron of the First Pennsylvania under
Xvlor that had come down on that very road from Gainesville that
lorning, reported to 31orell, and was leading the division back again
)wards Gainesville. Had it been known or surmised by the petitioner
lat Captain Taylor and some of his men w ere to be brought here on

|)ehalf of the government for another puri)ose the <iuestion he asked his

Jhief of staff would probabl;\ have been omitted, because it ai)pear8 that
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since the evidence liere of those who belonged to that squadron, the
petitioner has sought to prove that there were no cavalry there,

First, by Major-General Morell, recalled (Board's Record, p. 968), who
said he did not recollect, upon being questioned, seeing them, or hearing
that they, were there j and further remarked, " 1 cannot recall anything
about it."

Second, by Capt. Augustus P. Martin, his chief of artillery, who
was also a witness on the original trial for him, who, after testifying
with a view to show that he was where lie knew everything that
was going on at the head of the iJetitioner's column that day at Dawkins'
Branch, nevertheless did not know (Board's Record, p. 1131) of any other
information coming in from the front than that of Colonel Marshall's
Thirteenth Xew York Volunteers, and upon being questioned by the
petitioner whether he noticed ''any body" of Union cavalry of 50 or 70
men in the vicinity of the front tbat day, or anywhere thereabouts, an-
swered nothing more than a few orderlies. Relative to the battery off

to the right and front of the petitioner's column as to whose oi)erations
this witness testified quite minutely, he was obliged, on cross-examina-
tion, to make the following admissions

:

Question. Do you know of any effort being made to take that battery that ANa.s to-
wards your front during the day and fired upon you ?

Answer. The enemy's battery ?

Question. Yes.
Answer. I do not.

From the evidence of some of tlie witnesses for the petitioner, who
were in the Confederate service, as well as from the evidence of other
officers of that service, called on behalf of the government, it has been
made manifest here that the only cavalry in those operations belonged
to the division of Maj. Gen. J. E. B. Stuart, in the command of
Major-General Jackson (Board's Record, pp. 174, 521, 526, 691) ; and
that Longstreet had no cavalry whatever with him at that time. Part
of the day Col. T. L. Rosser's regiment of Fifth Virginia Cavalrj' (Stuart's

division) was picketed down near the front of the petitioner, and after-

wards Brig. Gen. Beverly H. Robertson's brigade of cavalry, belonging
to the same command oi Jackson (Board's Record, p. 173). These cavalry
had met the advance of Major-General Longstreet's column between
Haymarket, or in its neighborhood, and Gainesville, and had then moved
off down to the right in order to be on the extreme right flank of the
Confederate force, and was undoubtedly the cavalry reported by Brig-
adier-General Buford (G. C. M. Record, p. 84).

Such being the case, assuming that two or three cavalry scouts, or cav-
alrymen, were captured by our First Pennsylvania squadron of Morell's

command, the scouts belonged to Jackson's command, had been with
him on all his movements down to Bristoe Station and present at tlie

destruction, at Manassas Junction, of the Union supplies, and tlien gone
up by a night march to Centreville, Stone Church, and Groveton, and
thence back in the direction of Gainesville. Therefore, on tliis state of
facts, the scouts captured were not Longstreet's men ; it is not probable
that any of them stated that they were of Major-Qeneral Longstreet's
command. The latter liad no cavalry whatever (Board's Record, ]). 74).

Therefore, when the j)etitioner, on this record, has expressed a strong-

desire to ascertain the whereabouts of those three scouts, had he secured
their attendance here they would have been of no possible advantage
for the reason that they belonged to Jackson's command and not to

Longstreet's. Had he deemed them material on liis trial tliey could

possibly then have been easily secured.

i
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Tliat tlioy were moiintod cavalrymen was tostifiod to by r»n^. Gen.
Charles Griliin, petitiouer's witness on the trial in 18G2 (G. C. M. Kecord,
p. 1G5).

This petitioner, in his evidence before General McDoweirs court of
inquiry, swore that he knew from Brigadier-General Gibbon that the
order which the latter brought from General Pope

—

Was to jirevent the junction of the advancinp: enemy and Jackson's force, then near
Groveton ; and that the object was to strike the tnrn[»ike to Gainesville before the
advancing column should arrive.—(Board's Kecord, p. 1009.)

He testified that General McDowell had seen that order, ^' And when
he altered it, as I conceived he had the authority, I i)resumed he knew
more fully than I did the plans of General Pope.''

The petitioner's presumption was a non sequitiir^ illustrated by his

presumption in attacking- the reputations of the court that tried him and
^1 concerned.

It is a difficult matter to follow this petitioner in all his many material
contradictions of himself.

In this evidence, we see he states, as I have just quoted (Board's Rec-
ord, p. 1009), that he conceived General McDowell had authority over him
sufficient to alter General Pope's order received by the hand of General
Gibbon that morning

;
yet the latter himself was produced by ijetitioner

as a witness, so far as this point is concerned, to show indirectly that
McDowell did not even claim to exercise any command over him until

receipt of the "joint order " (Board's Eecord, p. 245), and in petitioner's

closing arguments we find him insisting on the same theory, although he
Icneic that while King's division of McDowell's corps was on the Ma-
nassas and Gainesville road, and McDowell himself was there awaiting
arrival of Ricketts' division to put him in on the same line, the old
sixty-second article of war provided for just such a contingency.
General McDowell himself testified on this subject on the original

trial that when notified at Manassas Junction by petitioner that General
Pope had directed petitioner to take King's division with him, he, Mc-
Dowell, was under some embarrassment at seeing one of his divisions
going offunder a junior, and that petitioner " mentioned to the effect that
as I [McDowell] was the senior officer, I naturally and necessarily com-
manded the whole, his force as well as my own, aiul with that under-
standing the division followed after his corps on the road he was ordered
to take * * ."—(G. C. M. Record, p. 82.)

Therefore, while McDowell could exercise command over both corps,
if occasion required, he did not interfere as to the march conducted by
petitioner, ostensibly up to the battle-field of the night before, until after

the head of column had halted at Dawkins' Branch, he meanwhile re-

maining back on the road where he could comnuinicate with Ricketts'
di^ision, then coming up from Bristoe.
Having received the joint order, he rode forward to communicate with
Jtitioner. As it was issued to them joiniJy^ it showed that it was the
irpose of General Pope that they should' act independently of each
"ler, and each in direct subordination to himself; and General Pope
jtified that such was Ms intention.
" Under these circumstances," as was said by the Judge-Advocate-

general in the able review he presented to President Lincoln under the
ktter's instructions (G. C. M. Record), " it may be well questioned whether
ider the sixty-second article of war General McDowell could continue
le command he had assumed over their joint forces."

Whether or not McDowell was in command of both corps under the
"

it order, under the oi>eration of the sixtv-second article of war, is and
7 G
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was a question of law whicli was directly presented to President Lincoln
for his consideration and decided by him^ and his decision may be proj)-

erly considered as final and conclusive.
Accepting, however, for argument, the view that under the "joint

order" General McDowell necessarily commanded both corps wliile

acting together, it is to be noted that the order said if any considerable
advantages were to be gained by departing from it, it should not be
strictly carried out. McDowell, therefore, had the right as joint com-
mander to var3' its terms—and his decision fixed the execution in the
manner indicated. His decision, however, under a positive order of this

character would be valid only as to the icay of complying, not as to the
primary military end to be obtained, viz, to unite the wings of the army
then separated during a contest with the enemy.

Petitioner himself knew, as his statements and dispatches show, that
no pretended order from McDowell to remain where he was, with an un-
deployed column stretching at least three miles to the rear, fulfilled in the
slightest degree the puri)oses for which the joint order had been given,

interpreted as it was by the three previous orders this petitioner had
received that morning from General Pope.
They were all to jiiish forivard to fight the enemy.
Petitioner's own dispatches and reports during the day to McDowell

and to his own division commander, Morell, "to push over to help
Sigel,'' and that he "failed in getting Morell over," show that he knew
McDowell never gave the improbable order he pretends he did, and
that such an order, even had it been given, would have had no validity,

because of its being in direct contravention of the letter and spirit of

Pope's orders to fight.

One can but be amazed in considering the various excuses and pleas

of this petitioner, that he should attempt to place on McDowell, who
was loyally and anxiously striving to carry out General Pope's orders,

the resxionsibility for their direct disobedience by himself.

Major-General McDowell's evidence, on cross-examination (Board's

Becord, p. 791), throws additional light as to the object of his meeting
petitioner at the head of the latter's column at Dawkins' Branch

:

Question. What was tlie purpose you went up there for [to the frout at Dawkins'
Branch] ?

Answer. I went up because we came to a halt, and because I was in great anxiety
in reference to the firing that was going on to the right. I went up there to see the
condition of aftairs, to see what was to be done with this force of ours on the left

;

going up there I received this letter of Buford.
Question. While you were there, if I am rightly informed, you decided, under the

latitude allowed you by the joint order of Generail Pope, that General Porter should
put his troops in ito the right of where the head of his column then was, and that you
would take yours awav from the road on which those two commands then lay, up the
Sudley Springs road?

'
* * * * *'

Answer. Yes, sir.

<^uestion. Did not you have any idea as to how far it was or how long it would take
you?

Answer. I thought I could get my trooj^s into action quicker that way than I could

by bringing them up in the rear of General Porter's, because the road was blocked up
with his corps. I was excessively anxious to join Reynolds.

Question. Was it not for the i)urpose of coming in on the left of Reynolds with both
of your divisions ?

Answer. I should have done so if left to myself.

Here, incidentally, permit me to allude to a point which is not mate-
rial so far as the petitioner is concerned, but which has been raised

according to the method ofprocedure on his part, as to the why and where-
fore of the time General McDowell's corps, viz. King's division, under
Hatch, and Eicketts' division, took to get up into the fight. General
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AfoDowell before this Board answered this question (Board's Record, p.

M7):

(Question. Wliy did it take your troops so long as it did take them to get around
into action that day f

Answer. Those troo]»s had marched day and night without much food, without much
r« st, tor so h)ug a time that they were excessively tired ; officers, men, and horses were
.ill very tired. The rate of their advance was not fast; when they went up they were
s.'ut forward hv me. I tirst found them halted. Do you mean on the evening of the
•J'.Mhf

(Question. Yes. It must have been about those hours.
Answer. They went up towards the left of Reynolds; they were recalled by order

of General Pope back to the road upon which they started; and I think one or two
brigades, by direct orders from him, were taken oft" in several directions. These
marches and countermarches consumed considerable time before they were sent up the
road in the evening to make the last attack, which last attack was made by the direct

ordei-s of General Pope.
# * * # # # #

Question. Did you not go to the right with your two divisions on that day because
that was the direction, from the right in front, that the enemy were coming ?

Answer. I went up there because there is w^liere I heard a battle going on.

We find from the evidence of Col. Timothy Sullivan^ of the Twenty-
fourth New York Volunteers, King^s division, a witness for the peti-

tioner (Board Record, p. 98), that it took a couple of hours, may be two
and a half hours, to get up towards the position where they finally went
in. Bvt. Brig. Gen. E. D. Fowler^ of Hatch's brigade. King's division,

under Hatch, says that they arrived nearly at the Henry house hill, be-

tween it and the Chinn house, about 2 i). m., or between 1 and 3 (Board's
llecord, p. 548).

WHAT WAS THE CHARACTER OF THE ENEMY IN PETITIONER'S FRONT
AT DAWKINS' BRANCH, AND DID HE ATTEMPT TO ASCERTAIN ITS
STRENGTH?

His witness (Maj. G. K. Warren,^ Corps of Engineers) says (Board's
liecord, p. 18) that they were fired at by artillery somewhere about
( arrico's, somewhat concealed. Could see mounted men, such as cav-
alrymen.

* # # * V * #

Question. If that batt^y had not been put in that i^osition, would there have been
any difficulty in crossing that open space in order to reach that ridge by Morell's
division?
Answer. I regarded that artillery as only an indication. I should not have consid-

< red it alone as any obstacle at all. It might have been attached to cavalry and run
away at the sight of a demonstration. But as an indication of what might be—it

might be a whole line of battle along there.
Question. If you had been placed there with Morell's division in that way, as a

military man, what, in your judgment, would have been your duty in the premisesf
Answer. Of course I should have had to obey orders. •

Question. Supposing you were there as he was, in a semi-independent character, at
That moment of time, as far as that battery was concerned, what, in your judgment,
would have been your duty in the premises ?

Answer. I should have considered the battery of no account at all.

Question. You could have moved forward and taken it if it had not been well sup-
l»orted?

Answer. I suppose I could if I had chosen to go that much out of my ivay. I should
not regard a section of artillery as being an object to divert me or attract me. (Pages
:{7,38B. R.)

Question. You have been asked by General Schofield what you would have done if

you had had 30,000 men. Let'me ask you whether, with not ext-eeding 10,000 men, you
t ould have made an attack with any expectation of success ?

Answer. From what I now know I am satisfied that I could not. The most that
could have been done would have been to so far develop the force as to be satisfied
whether it could be engaged or not. If you were satisfied that it was too many for
you, it would be imprudent to do it.
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By tlio Eecorder :

Question. Do you know whctlior there was any such effort to develop it or not?
Answer. I do not, to my personal knowledge. (Board's Record, pp. 48, 49.)

Question. What was the character of the enemy you saw ?

Answer. I saw enough of them to see that there was an enemy there. I didn't know
how strong it was and could only have found out by some kind of a reconnaissance.

Question. You say that, in order to have gone along to the right of the Manassas and
Gainesville road toward the left of General Pope's army, indicated by Reynold's posi-
tion, that you thought at tirst a demonstration should have been made olf in this direc-
tion to the southwest of that road ?

Answer. Yes.
Question. Was that done during that day ?

Answer. Not that I know of. Will you repeat what I said ?

Question. In order to have moved along in a northeasterly direction towards Daw-
kins' Branch, it would have been first necessary, in your judgment, to have pushed off

a column to the left of the Manassas and Gainesville road ?

Answer. Yes. What I said was this : that if I had been ordered to make a move-
ment in that direction, I should have considered it necessary to have made a demon-
stration here and see what would be on my flank. If I could not shake them out of
their position, I would not have exposed my flank by moving northeasterly.

Question. Would you know if such a demonstration had been made by MorelFs divis-

ion in your front, they being to the right of the Manassas and Gainesville road and
you to the left ?

Answer. I don't know what that demonstration should have been. A skirmish-line
might have been sufficient.

Question. My question is, would you have known ?

Answer. I know that he did make a skirmish-line demonstration, but of the nature
of that I am not cognizant.

Question. In which direction did he send out those skirmishers ?

Answer. As far as I know they moved to the front.

Question. Not in the direction that you in your judgment say the demonstration
should have been made in order to develop the strength of the enemy ?

Answer. I cannot say that, exactly. It was in the same direction ; of course I don't
know whether it would have been as far to the left as I would have made it.

Question. It would have been to the northeast of the Manassas and Gainesville road
rather than to the south and west of it ?

Answer. It would have been in the direction of this road generally.

Question. Would you not have known if any demonstration had been made to the
south and west of that road that day ?

Answer. I think I would.
Question. Was any made to your recollection or knowledge ?

Answer. No ; I think there was not. (Board's Record, pp. So and 37.)

W. W. Blackford., captain of Confederate engineers, on Maj. Gen. J.

E. B. Stuart's staif, called by government, testified as follows (Board's

Record, p. 694)

:

Question. Then you followed the railroad down ?

Answer. Then we followed it down in this direction somewhere. [Southeast.]

Question. Did you^come to any point of observation ?

Answer. We very soon opened communication with the cavalry videttes around
here (near Hampton Cole's).

Question. Whose cavalry videttes were those ?

Answer. Robertson's.
Question. Belonging to Jackson's command ?

Answer. No, sir ; Stuart's command of cavalry.
Question. Do you know when they had been put out there in observation ?

Answer. No, sir ; I could not make out what command it was hardly, but it must
have been some of Robertson's.

Question. When did you first see the advance of the Federals ?

Answer. Not long after we got out there. There were reports that they were ad-

vancing, and Stuart sent me out to verify the reports.

Question. State about the point you went to in order to get a view ?

Answer. I went to every point I could see. I just rode to wherever I could get a

view.
Question. Bevond Vessel's ?

Answer Yes; I went down on this side [south of Vessel's]; then, I think, over this
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road [from Vessel's toward Dawkins' Branch] ; and then came down by Carrico's. I
t xamiued it from every point of view that it was possible to get a y'ww of it from.
1 liad a very powerful pair of glasses that I could observe with. The main j)oiut to
establish was whether it was infantry or dismounted cavalry.

Question. What did you observe ?

Answer. As thfs was a powerful glass, I could tell by the bayonet-scabbards and the
color of the trinuniugs whether it was cavaliy or artillery.

Question. What did you see ?

Answer. The head of the column then was just about making its appearance. I

think they deployed on both sides of the Manassas and Gainesville road.

Question. What did you do f

Answer. I went back as soon .as I ascertained that it was infantry.

Question. Did you come into any close i)roximity to any of these advancing parties f

Answer. As close as the skirmishers would let me. I drew their fire.

Question. Did you return it ?

Answer. No, sir ; I only had two or three men with me.
Question. Do you recollect just what took place?
Answer. I went back and rei)orted to General Stuart.

Question. Do yon know of any movement, during that day, of the corps that was
on this Manassas and Gainesville road, beyond Dawkins' Branch ?

Answer. No, sir.

Question. Was your position such that it would have fallen under your obscTvation
if there had been such a movement ?

Answer. I think we would have been sent over there if there had been.

Beverly H. Bohertson., then a Confederate brigadier-general in Major-
(leneral Stuart's cavalry division of Jackson's command (Board's Eec-
ord, pp. 173, 174, 524, and 526), says that after Major-General Longstreet's
command, or a portion of it at least, arrived on the field and finally

deployed, he was i)laced on the enemy's extreme right, and had his

skirmishers in front of Dawkins' Branch (Board's Eecord, pp! 175 and
181), Tvith his brigade massed half a mile in rear in the woods.
He put his brigade as fully 2,500 men on the 29th August present un-

der arms, this being additional to Fitzhugh Lee and Eosser's regiments
of Stuart's division under Jackson.

It is curious to notice how this witness, who went from Jackson that
morning to Haymarket, and Longstreet and Charles Marshall and other
Confederates who came from beyond. Haymarket that day, give large
estimates as to the forces under their commands. In the consideration
of such estimates and in any other matter where there may be a contra-
diction as to a fact, as this is a military case, the opinion at the time of
the Unioii officer will be accepted in this argument in preference to that
of the enemy, aftei* stating each. Even i)etitioner's Confederate wit-

nesses, on whom he has so much relied, do not agree in their estimate
of the force under Longstreet.
Thus the latter (exclusive of Anderson's division, which did not arrive

during the battle of the 29th) says (Board's Eecord, p. 72) that his
divisions present, viz : Hood's, Kemper's, Wilcox's, and D. E. Jones'
had each between 6,100 and 6,300 men ; while C. M. Wilcox, one of his
division commanders (p. 228), put his own force at between 5,000 and
5,500 men—nearly 5,500.

Therefore, assuming Longstreet's extreme estimate as coiTect, he had
about 24,800 men (no cavalry) on the ground, while assuming Wilcox's
estimate as correct, about 21,600 would have been the numbers ; a dif-

ference in the four divisions of 3,200 men ; enough for another division.

However, we are not left in much uncertainty as to the actual num-
ber which passed through Gainesville in a body at 8.45 a. m., because
Brig. Gen. John Buford, U. S. volunteers, chief of cavalry, accuseil's wit-

ness on the trial—who saw this force pass through Gainesville—swore
as to the ^'extent of their eutire force " (G. C. M. Eecord, p. 188), that
it consisted of "seventeen regiments of infantry, one battery of artillery,
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and about 500 cavalry "j tliat lie ^'made a particular estimate,'^ and
thought the. regiments would average 800 men; also that there Avere

besides the organized force '' some stragglers following."

This intelligent witness did not have to trust to a recollection of six-

teen years through many vicissitudes of intermediate military service,

but made his estimate and report at the time to Major-General McDowell.
The latter received it as he went towards petitioner's head, of column at

Dawkins' Branch and showed it to him. Buford's estimate, it Avill be
perceived, made Longstreet's force about 14,100 men, instead of the
extreme computation of 24,800.

Major-General Morellj in a dispatch to petitioner (No. 35, Board's Eec-
ord, p. 303), said in the afternoon, '^No infantry in sight"; and his assist-

ant adjutant-general, Earle (Board's Eecord, p. 419), did not see the

enemy''s sMrmishers that day.

Lieut. James Stevenson^ Thirteenth New York Volunteers (petitioner s

witness), who came down along thefront from the left of General Pope'

s

army to his regiment on the skirmish line, bringing the regimental mail,

says in the trial (G. C. M. Eecord, p. 201), that he judged the enemy that

afternoon, whom he saw, to have been 12,000 or 15,000 strong; a fact,

if fact it was, which came directly before the court that tried this pe-

titioner.

This case must be considered, if at all, in the light he then had, based
upon what he then knew or believed were the facts, in connec-

tion tcith the character of the specific orders he teas acting under.

With every disposition to make his case appear as favorable to him-

self as i^.ossible—he having been on trial for his life^and with nothing

to restrain him from estimating that separate force under Lougstreet,

the senior Confederate division commander, at as large a figure as would
serve his purposes, this petitioner deliberately staffed before the court

that tried him, on the 10th January, 1863 (G. 0. M. Eecord, p. 266), that

this separate force was from ten to fifteen thousand strong.

This accords with the estimate of his own witness, Brigadier-General

Buford, as to the number Major-General Longstreet brought to Jackson's

assistance that day (29th August) as an organized force, divided into

four divisions of three brigades each, and each brigade containing as

an average three regiments, each about 375 strong.

This, it is to be understood, is considered a very liberal estimate of

the number of men Longstreet brought to Jackson's assistance, exclusive

of stragglers, that day.

When Longstreet's divisions did finally get into position, two of

Hood's brigades were north of the Gainesville, Groveton, and Centre-

ville turnpike, with Wilcox's division in support; and facing those south

were Stevens's brigade of Eeno's division, also Schenck's division of

Sigel's corps, about 4,500 strong, and Eeynolds's division of thirteen

regiments and four battalions, besides petitioner's corps, on the right

flank of Longstreet, enough to have overwhelmed this fragment of Lee's

rebel army, had he loyally '^pushed in." j
Brevet Brig.-Gen. Horace Bouton, then captain Thirteenth New York M

Volunteers, who was on the skirmish picket line front of petitioner's «

corps, testified as follows (Board's Eecord, p. 332)

:

Question. What force of the enemy did yon perceive there?

Answer. All we could see Avere occasional skirmishers that we developed.
* *. * * * * *

Question. In the morning when you were deployed and went into the woods, or to

the edge of the woods, what was the apparent strength of the enemy's skirn*ishers ?
^

Answer. They seemed to be fully the strength of ours. It was a regular skirmish-|

line deployed. ' We could only see them occasionally ; we could not tell the number.
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Tlu'io was no regular line except a line of skirmishers ; there was no line of hattle that
we diseoveretl.

n # # # « # #

Question. I would like you to fix as near as you ean the earliest hour in the day when
you heard any sueh movement or sound whieh indicated such a movement of troops,
in the rear of the enemy's skirmish-line.

Answer. As we did not get in there until about noon, according to my impression it

must have been somewhere about the mldille of the afternoon or a little after that. W(»
l»ressed forward immediately after deploying; and at that time was the first time that
we developed the enemy. I suppose not more than half an hour would have elapsed
from the tnne we halted to the time we made the advance {ind discovered the skir-

mishers.

This petitioner has heralded the testimony from Confederate sources
as the "newly discovered testimony" which should show that he was
justified in not attacking them under the orders he had for fear of de-

struction.

In my opening argument, which was purposely full in order to apprise
petitioner of the principal points in the government case, 1 observed
that *' Confederate" testimony as to the strength and position of their

own force was not '^ newly discovered" evidence of the kind that would
be entitled to consideration in any court of justice having appellate
authority, for the reason that subsequently acquired knowledge must
be excluded in determining what was then known by the petitioner in

connection with the orders he had.
The enemy might have had 50,000 men on his front, instead of the

25,000 he now asserts it was, as against the 10,000 or 15,000 he insisted

it to have been when on his trial in January, 1863.

The prospect of a "repulse" in an attack, made under lawful orders,

would t)e no excuse for faiUng to make it.

" Confederate" testimony, therefore, as to the numbers in his front on
the 20th August, has nothing to do vdx\\ the case in considering whether
he did attack under his orders or did not attack. If he made no vigorous

efforts to develop and ascertain tohat force of the enemy teas in front of
him, he cannot, even on the assumption that he had no orders to attack,

justify, palliate, or excuse his fatal inaction on the 29th Augiist, 1862.

To ascertain what he did do, the testimony of those who were at the
front must be considered. His witness. General Morell, thus testified

on cross-examination (Board's Record, p. 432)

:

Question. When did you first see the enemy ?

Answer. I did not see them at all. Except that section of artillery, they were all

in the woods [around Vessels's]. I believe those Avho were farther to the left could
see something of them ; but where I was I could not see them. I relied very much
upon Colonel Marshall. He was an educated Army oflScer, and I had perfect confidence
in him.

Question. The moment you heard a little skirmish in front you halted and began to
deploy ?

Answer. I did not hear the fighting. Colonel Marshall sent back word; then we
halted immediately and began to deploy on the crest of the ridge.

Question. Then I understand you did not hear any^ skirmish-firing at all in your
front ?

Answer. I heard a few dropping shots, and the rei)ort came in immediately from
Colonel Marshall: that is what reallv stopped me.

* # * " -^ * # *

Question. Could you see the dust raised by the enemy advancing during the day ?

Answer. I eould see dust off on the left.

Question. They appeared to be coming in pretty much all the afternoon?
Answer. There was a cloud of dust in the direction of Gainesville.
Question. Did you un<lerstand they were coming up all the afternoon ?

Answer. From Colonel Marshall's report I did, and t inferred so from the appearance
of the countrv.

L
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Question. As soon as you Iveard the skirmisli-line as you were marcliing along that
road, do I understand you to say that you immediately began to deploy?
Answer. As soon as what ?

Question. As soon as you lieard the fire of your skirmishers?
Answer. Yes; as soon as we heard that Lougstreet's skirmishers and ours had mot

we began immediately to deploy.
Question. How long afterwards was it before General Porter came up ?

Answer. I think he was with me at the time.
Question. You deployed under his orders ?

Answer. Under his orders. •

It will be perceived that this witness assumes that Longstreefs skir-

mishers were in his front, which, in point of fact, from petitioner's own
^' Confederate" witnesses, we have seen was not the case. They were
skirmishers from Stuart's cavalry division of Jackson's command.

Maj. George JTyland, jr.. Thirteenth l!^ew York Volunteers, the next
in rank in his regiment to Colonel Marshall that day on petitioner's

skkmish line, called by him, testified (Board's Eecord, p. 115) that peti-

tioner came up to the head of column at Dawkins' Branch and requested
Colonel Marshall to find ivhere the enemy ivere in frmit; and he, witness,

took the left wing of his regiment and deployed it as skirmishers. He
then answered as follows

:

Question. Where did you halt ; what was the topography of the country?
Answer. The division halted on a hill, and I deployed my skirmishers- directly to

the front of that hill, and as we passed down at the bottom of the little valley there

was a stream passed through it to our right ; it was quite a swamp. I had to take the

left of the line, as they were advancing a great deal faster than the right. As we
came up the opposite side of the valley we fell in with the enemy's skirmishers at the
edge of the timber. About the same instant there was a squadi-on of cavalry upon my
right in a corn-field. I sent Avord back to General Griffin to send some shells into their

position. He placed half a dozen shells in there, and dislodged them. We were skir-

mishing the balance of the afternoon with the enemy's skirmishers ; sometimes they
would drive us back a few rods, then, we would regain our former position.

>f ***** *

Question. What were the actions of Colonel Marshall, that you know of?

Answer. He came out to see me once or twice. He advanced to my left with one of

my men. I didn't go with him ; I staid with my command. He went out, and I think
he reported to me there were cavalry there, but I didn't see them ; I was uot in a po-

sition where I could see them.
Question. What was the impression made upon your mind ; that it was a large or a

small force ?

Auswer. A very large force.

By the Pbesident of the Board :

Question. What arm or troops did those rebel skirmishers belong to ?

Answer. I don't know. They were infantry, in the woods.

On the trial of petitioner, Major Hyland was then a witness in his

behalf, and on the direct examination (G. C. M. Eecord, p. 174) answered

as follows

:

Question by accused. Was there any enemy formed in your front during that time

[viz, about 1 p. m. that day until daylight 30tli August] ?

Answer. There was.
Question by accused. Do you know at what hour they commenced forming, or about

what hour?'
Answer. They commenced forming betneen two and three o'clock, I think.

This evidence will be found in entire harmony with the government

view of this case.

This witness, '''judgingfrom the columns of dust^^ that he saw "coming
from the same direction,"' stated as his conclusions to the court-martial

that there were probably 10,000 troops in front of petitioner.

Capt. Hmry Geclce, Thirteenth New York Volunteers, a witness for

government (Board's Eecord, p. 668), was ordered out by Colonel Marshall

in command of the left wing of the regiment on the skirmish line, Ma-
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jor Hylainl having command of all of the regiment which went on this

duty. lie has put the time when he went out later than it actually was.
His evidence, however, as to what he could hear is confirmed by his col-

onel, Marshall. Captain Gecke testified as follows (Board's Record, j).

068):

Ri<;lit l)('toro mo was a \nocc of wood and an open corn-field bctwcfn nie and tho
woods. I ri'niained and doployt'd my skirmish line ontside of the ditch there. At tho
same time when I came there I saw skirmisliers, dismonnted cavalry, marching before
me in that corn-tield. My men fired at them and they tired over to ns. Then they went
back into the woods and I gave the command to cease tiring. Then the ailjutant of
the regiment came up between four and live o'clock with an order to the commanding
officer of the skirmish line. I stepped up, and he said I should tiud out immediately
what was going on in tho corner of the woods ; so I took a sergeant and a tile of men
and went up there; and the sergeant went ahead and looked in that direction, and
then we came down and reported to the adjutant that the enemy has been marching
out of the woods, and that they were moving cannon and ainmunition-wagons to form
their proper companies, and tm-uing to the left. A little while after this I heard a
few shots tired over iii that direction.

* # # * * * #

Question. When you went out with the skirmishers and deployed your men, what
orders did you have ?

Answer. I had no special order except to see what was going on. I saw no line
formed on the left ; no line formed on the right.

Question. When did you first observe the enemy coming down on your front ?

Answer. That was about four o'clock.

Question. Up to that time what indications were there of an enemy in your front ?

Answer. I should say I saw a few of a skirmish line moving tlirough the corn-field

into the other side of the wood.
Question. During that day did you see any artillery firing?

Answer. I heard artillery firing.

Question. In what direction did you hear it ?

Answer. The fire of artillery that forenoon I heard on the front of us ; in the after-

noon on our right.

Question. What was the character of that artillery firing that you heard ?

Answer. It commenced at five o'clock in the morning; then it was in the far dis-

tance. Then about eleven or twelve o'clock we heard it better ; we heard heavier
firing. Then between one and two o'clock there was no firing whatever. Then from
about three o'clock and afterwards there was heavy artillery firing and musketry fir-

ing up to most nine o'clock at night and yelling by the enemy and cheering by the
Union men. We heard that off on our right.

Question. Did you at any time during that afternoon undertake to feel the enemy and
find out what their strength w^as f

Answer. No ; I only earned out the order I had.
Question. About what time in the day would you say you moved across Dawkins'

Branch to go for\yard with your skirmishers ?

Answer. About three o'clock.

Question. Did you know the position of the enemy after you got up on the skirmish
line?
Answer. No; I didn't see no other part of the troops except this dismounted

cavalry.

Question. This yelling and cheering that you heard by the enemy and the Union
troops, was that before or after you moved your skirmish line across Dawkins'
Branch.
Answer. Afterwards.
Question. How long after ?

Answer. That commenced about five^o'clock or half i)ast five, and kejit on until
Eirkness.

Question. The yelling and cheering that you heard was between five o'clock and
•undown ?

[The Confederate General li. E. Lee's official report of that action says
*hat the battle continued until nine o'clock at night (Board's Kecord, p.
-.20).]

Answer. Up to nine o'clock at night.
Question. Did you make any rei>ort of that to anybody T

Answer. No.
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Question. Do you mean to say tliat you did not send any messages to Colonel
Marshall at all that day ?

Answer. No; except this one, because I was not so far off from them. They could
hear all these things going on themselves.

Question. Then you could hear and he could hear ?

Answer. He could hear the firing. It took me about ten minutes, more or less, to
get there from my position back.

Sergeant Ferdinand Mohle, Thirteenth jS"ew York Volunteers (Board's
Eecord, p. 676) , a government witness, has stated as follows as to his

position to the front

:

Answer. I think we staid as skirmishers up towards night, and then we were with-
drawn on to a hill. It is kind of rolling country here. I think it was hollow along
that way and then it raised again.

Question. What did you see while you were on the skirmish line so far as the enemy
was concerned!
Answer. Saw a couple of rebel pickets in front of us.

Question. Infantry or cavalry ?

Answer. I could not say exactly ; I guess it was dismounted cavalry.
Question. What other indications of an enemy did you see during the day; what

enemy did you see in front of you ?

Answer. I saw no enemy where I stood. I have just said it was a kind of hollow
place where we went through and we could not see many of the enemy except a line of
pickets ; they were not very active. We exchanged a couple of shots, and I recollect a
couple of cannon shots flew right over our line and came I guess from our rear—our own
men—two or three shots.

Question. Was there any cannonading going on then ?

Answer. There w^as.

Question. Where was that?
Answer. That was to our right.

Question. What was the character of it ?

Answer. It was heavier towards evening than the time w^e went up there. We
heard the noise more in the evening—the noise of artillery and cheering—than when
we first came up there. But still firing was going on.

Question. When did the enemy come down in force on your front that day where
you were ?

Answer. What do you mean by the enemy; the line of pickets?
Question. Yes, or heavy force ; did you see any heavier force in front of you?
Answer. I could not see any heavy force ; I could hear more. I could hear moving

;

I did not know whether it was artillery or cavalry, but I heard some Avords, some
commands.

Question. How late in the day was that ?

Answer. It was in the evening ; towards night, I guess.

Question. When you w ent out there on that line, did you hear those commands and
movements ?

Answer. I cannot remember ; I did not hear any command that time ; but there was
a couple of shots exchanged between thiB pickets ; and finally, I think, the rebel pick-

ets went back a little, and word was brought to cease firing.

Question. Could you hear any musketry tiring in the afternoon where you were and
infantry firing ?

Answer. Yes ; I could hear that.

Question. How long in the afternoon did you hear infantry firing ?

Answer. I cannot tell exactly when it commenced, but I could hear cannon firing

when we were marching up there.
Question. After you got up there, was there any cannon firing ?

Answer. There was cannon firing at intervals ; it ceased sometimes, and toward night
it went on pretty heavy.

Question. Any musketry firing in the afternoon to your front or right ?

Answer. I think there was musketry firing^ but we could not hear it so plain as in

the evening.
Question. About what time did you hear this cheering which you speak of?
Answer. About sunset.

Captain Marie I. Bunnell, then lieutenant Thirteenth New York Yol-
unteers, who was also on the skirmish hue of petitioner's column, testified

as follows

:

Question. What could you see and hear during that day ?

Answer. I saw some skirmishers from the opposite side—two or three cavalrymen
saw come out in a corn-field in a front a little to the right ; and heard firing.

1
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Question. In which direction?

Answer. Soon aftt^r we were in position there was some firing in front, an 1 a little

to the right of the front.

Question. Artillery or infantry?

Answer. Artillery and some carbine firing—cavaby. That was the skirmish line, I

judge.
Question. Could you see any enemy in your front?
Answer. Only those few cavalrymen that came out there.

Question. Do you know whether the enemy came down in force in your front that

day ; if so, when ?

Answer. The impression was that there was some force there in the latter part of
the afternoon. I did not see them ; I could not see them.

Question. Was there any contest of any description in any other direction than
tlirectly in your front and right ?

Answer. Judging from the firing there was at the right.

Question. What was it; infantry, or artillery, or both?
Answer. Both. »

Question. How near were you to that contest ?

Answer. It would be almost impossible to tell.

Question. You could hear musketry distinctly ?

Answer. Yes ; very distinctly.

Question. Could you hear anything else indicatilig a contest or battle ?

Answer. Late in the afternoon we could hear the huzzas and howling of the soldiers,

apparently as though they were charging, and going backwards and forwards a num-
ber of times.

The rest of this witness' evidence has already Tbeen cited in another
connection ; but it will be perceived that the enemy's force in fi'ont of
petitioner's head of column, of which the witness was well placed to

judge, was cavalry skirmishers, and if there was any infantry force there

at all it was not until the latter part of the afternoon ; meanwhile he
and his comrades ^cere aware that General Pope's army was Jighting,

although petitioner, with his headquarters 2f miles to the rear from
Dawkins' Branch, insists that he, himself, was not.

Assistant Surgeon WilUa^n i. Faxon, Twenty-second Massachusetts
Volunteers, Martindale's brigade, Morell's division, called for govern-
ment, said (Board's Kecord, p. 890), as to the halt at Dawkins' Branch:

Answer. We halted on a small knoll
;
part of it overlooked quite a large valley

;

quite a large part of it was cleared, and on the right I saw the line of the Manassas
Gap Railroad.

Question. This point that I have indicated on the map as Dawkin^s' Branch ?

Answer. I should take the branch to be a little farther away. I should take the
branch to be about a mile away from the place Avhere we halted; there might have
been a dry run at the foot of this knoll, but I think not.

Question. AVhat did you do after you came to a halt there ?

Answer. I went down on the railroad ; I Avent around generally in the woods and
looked at the situation generally ; saw firing was going on along the right of us, over
toward Thoroughfare Gap.

Question. fDid you see any indications of an enemy immediately in your front ?

Answer. I did not see any for a mile or more ; I looked along through the field close;

General Porter came up and borrowed a glass of me ; he asked me what I had seen.
I told him I thought there was a battery coming in about a mile from us on the Wash-
ington side of the road. Not very far from it, I think, there was a small house, and I

saw something that led me to suppose that there were men going in there.
Question. Do you recollect what reply he made ?

Answer. I do not know that he made any reply to me.
Question. Did that battery open upon you ?

Answer. It opened shortly afterwards ; of course I cannot tell you how many min-
utes, because I did not keep any note ojf the time. I had no intention of making any
memorandum. It opened and fired before the troops were withdrawn, I think, not
exceeding three, might have been four, possibly but two shots.

Question. Where did those shots strike ?

Answer. One of the shots struck a man in the front rank of the First Michigan In-
fantry, and x>assed through his abdomen, and struck the first man in the rear rank in,

the thigh.
Question. You were there at the time ?

Answer. I was at the i)lace and saw the men ; thej- were sitting or lying just a little

lower down on the slope of the hill in front of me.
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Question. Then what was done ?

Answer. Shortly after that we withdrew.
Question. What indications, if any, did you see of an enemy in your front, or to

your right and front, or to your right ?

Answer. To the right and front.

Mr. Choate. I do not know that an assistant surgeon is a military expert.
The Recorder. I asked him what he saw.
Mr. Choate. I have no objection to what he saw.
Answer. (Continued.) Beyond this general clearing to quite a large extent there

was a smaller clearing, only a part of which could be seen; there was a small opening
in the wood ; across that opening there came a small body of men ; they halted in the
opening where there was e\TLdently a depression, but their heads and shoulders could
be plainly seen.

Question. About how many men ?

Answer. I should judge not over 20.

Question. What else did you see of an enemy in your front, or to your right and
front, or to your right ?

Answer. Nbthing.
Question. Could you see anything that would indicate the march of troo\)s ; if so,

what?
Answer. I could see a large cloud of dust on the Warrenton turnpike moving to-

wards Centrevi lie.

Question. After that Avhere did yon go?
Answer. I went into camp with troops at night, after they wUMrew.
Question. Did they remain in this advanced position during the day ?

Answer. They were withdrawn in the afternoon; the sun Was declining in the heavens.

Question. How far were they withdrawn ?

Answer. I should judge inside of a mile.

Question. More than a half a mile or less ?

Answer. That I could not tell you; I could go to the spot, to the place where they
came, because we withdrew on the same road, and then came back and went into camp
again after dusk.

* * * # * * *

(Board's Eecord, p. 898.) (Redirect).

Question. You say you heard firing off to the right. What firing was that ?

Answer. There was firing over, I should judge, somewhere on the northwest side of
the Warrenton x>ike; and on the i^ike that was lying between us and Thoroughafare
Gap there was quite hard fighting; volleys of musketry and artillery firing. There
was some musketry firing over beyond that point, and but little artillery firing; you
could see the smoke of the rebel guns, and the shells exploding beyond, but not as
hard there as over on the right.

[It will be observed as I go along tliat Captain Monteitli, petitioner's

then aide-de-camp, also saw those shells bursting in air.]

Q. How long did you hear that during the day?
Answer. More or less all the time there was souod of fighting, and we expected to

be in it. I would like to make an explanation in regard to distance, which the gen-
tleman refused to allow me to make. The body of men that came out here was fired at by
Hazlitt's battery, and the shell was exploded right in the place where these men were;
they ran away. I asked the sergeant for what time he cut his shell, an(i he said for a
mile ; that is how I locate the distance of those men in front of me.

Question. The sergeant of Hazlitt's battery fired the piece?
Answer. Yes.

Bvt. Lieut. Col. Jos. P. Clearyy then of the Thirteenth Il^ew York
Yolunteers, under Colonel Marshall, testified as follows (Board's Record,

p. 673):

Question. Do you know of any action in this direction [north] ; if so, what was its

character?
Answer. To the right of where we lay along toward dark in the evening there was

musketry firing. I could hear the cheering of our men and the peculiar yell of the
€nemy as if they were charging and recharging.

Private Charles E. Brahm, Fifth New York Volunteers, Warren's bri-

^gade, Sykes' division, a government witness, testified as follows (Board's

Record, p. 936):

Question. Did you hear any firing at that time ?

Answer. We heard firing mostly all day; artillery. I could see the artillery in the
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morning at nine o'clock down tow-ard the direction of Groveton. We laid alongside
of the road two or three hours, and heard musketry firing all that time—towards night
very heavy.

Question. Did you see any enemy in yonr front?

Answer. I did not. There was some artillery tiling in our front—two or four shots,

that 1 can recollect. This was the closest firing we had to our line.

Question. Did you hear any musketry firing during th«' afternoon ?

Answer. Yes ; a great deal toward the right and rear of us.

Question. Off in what direction ?

Answer. Toward the right and rear.

Private Joseph Rohhins, Eighteenth Massachusetts Volunteers, Mar-
tindale's briga<le, MorelFs division, kept a diary at the time, in which
he said (Board's Kecord, p. 845) :

^' On the 29th marclied to Manassas

;

then orders came to move towards Manassas Gap. N^ow ice expect to

have some fightingP He says he " heard considerable firing on theh^

righf until dark, up to the time of bivouacking.
By this witness' diary it is very evident the volunteers under Morell

in petitioner's corps knew what they were moving up towards Dawkins'^
Branch for.

They were not looking back to see how they could get behind " Bull
Run that night," but forward to meet the enemy. They knew^ a battle
was going on and that they should be in it.

Col. E. G. Marshall^ United States Army, retired, a graduate of the
United States Military Academy at ^^'est Point, called by the accused,
and since recalled before this Board, and his prior statements accepted
without question by petitioner (p. 190, G. C. M. Record, and p. 75, Board's^

Record), has testified as follows :

Question. State the position and force of the enemy in the immediate vicinity of
General Porter's command as far as you know it.

Answer. Immediately after going there my skirmishers were fired on by a body of
dragoons, and shortly afterward there was a section of artillery which opened fire

upon General Porter's command. Soon after that, perhaps about two o'clock, the head
of a large column came to my front. They deployed their skirmishers and met mine,
and about three o'clock drove my skirmishers into the edge of the timber. We were
all on the left of the Manassas Railroad, going toward Gainesville. Their force con-
tinued to come down all day ; in fkct, until one o'clock at night. It was a very large
force, and they were drawn up in line of battle as they came down.

I reported at different intervals to General Morell, my immediate commander, the
position of the enemy ; but at one time I deemed it so important that I did not dare
to trust orderlies or^others with messages, and I went myself up to him to confer con-
cerning the enemy. This was about dusk. General Morell told me that he had just
received orders from General Porter to attack the enemy—to commence the attack
with /owr regiments. He seemed to be very much troubled concerning the order, and
asked my advice, my opinion. I told him by all means not to attack ; that it was cer-
tain destruction for us to do so ; that I, for one, did not wish to go into the timber and
attack the enemy. Their position was a strong one, and they were certainly in force
at that time—twice jis large as our force—all of General Porter's corps. He had ex-
pressed to me the teupr of General Porter's order. I also deemed that we had executed
the same with reference to the other part of the army—General Pope's army—by keep-
ing this large body in force, and better than we would by attacking them, because if

we had attacked them, I felt that it was certain destruction, as we woujd have had to
move our line of battle across this ravine into this timber, and then perhaps our line
of retreat would have been entirely cut off from General Pope's army.

I may say that this army that came down in our front was a separate and distinct
army of the enemy from that whkli we saw General Pope's army fighting tvith.

About the same time—before I went in to General Morell—I could hear and judge
of the result of the fighting between the force of the enemy and General Pope^s army.
/ could see General Pope's left and the enemy's right during th€ greater part of the day,

about tico miles off, perhaps more, diagonally to our front and to the right. The ehemy set

up their cheering, and appeared to he charging and driving us, so thai not a man of my com-
mand hut what was certain that General Pope's army ivas heing driven from the field.
In the different battles I have seen, Ihave learned that there is no mistaking the enemy's yell

when they are successful. It is differentfrom that of our own men, our men giving three siio-

cessire cheers, and in concert, hut theirs is a cheering without any reference to regularity of
form—a continual yelling.
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Thus did tliis witness testify on the original trial. It will be perceived
that the point that the petitioner has undertaken to raise here, of a sep-

arate and large force in his front during that day, was raised then before

the court; nevertheless it is to be observed that the receipt by Morell of

petitioner's order to attack with four regiments, at dusk or about dusk, is

a fair indication of the number of the enemy the petitioner at that time
thought were in front of him to permit of two regiments supi^orted by
two others making an attack.

Capt. John 8. Hatch, First Michigan Volunteers, Martindale's brigade,

MorelPs division, a witness for the government, testifies as follows

(Board's Kecord, p. GOO) as to what transpired at the front, near Daw-
kin's Branch, on the 29th August

:

Question. Tell •wliat you saw when you got tliere at that point.

Answer. When we turned off into the woods we were preparing to go into action,

as I supposed. I think the pieces were loaded. Caps were left off the guns, and car-

tridges examined and cartridge-boxes, and some such things as that. We remained
in the woods a little time, and then we moved off to an eminence where we could look
off into the depression or ravine ; and then the Thirteenth New York was thrown out
as skirmishers.

Question. How long had this been after you had arrived at that point before the

Thirteenth was thrown in ?

Answer. It is my impression that we were loading pieces and preparing, as we
supposed, to go into action. I recollect we were talking of it together ; that it was
about noon. I do not recollect looking at a watch. It was about twelve o'clock, I

should say ; not far from that any way.
Question. That the Thirteenth were thrown out ?

Answer. Yes, sir.

Question. You remained there during the day ?

Answer. Remained there all that day. »

Question. After the Thirteenth were thrown out what did you see ?

Answer. We came out of these woods, I guess, almost entirely, so that we could see

the Thirteenth New York maneuver, and see the ravine and woods on beyond. I

think our arms were stacked—our brigade. We lay there and saw the Thirteenth

New York moving ; they kept moving on until they met with some little check on the

other side ; there were some shots fired ; then, some time after that, a solid shot came
over. General Porter was there with his staff. I do not know whether there were
any other generals there or not. There was a little scattering there and a little com-
motion all around, until pretty soon another one came over, and there was a piece run
out of the woods where the Thirteenth New York had met with some opposition from
the infantry ; there was another shot fired soon after that, and we supposed the work
was commencing. There were three shots, I think, or four shots fired. We supposed
that they were firing at General Porter and his staff, because they were mounted and
conspicuous.

Question. Then what was done ?

Answer. There was nothing done by us during that afternoon; We were lying there

at ease until early in the evening, when our brigade, a portion of it—my regiment at

least—was thrown-out, you might say, as skirmishers. We Avere thrown out to guard
against a surprise that night—^thrown out to the right of where the New York Thir-

teenth went down.
Question. How long did you remain there?
Answer. Two hours ; about that.

Question. What indications, if any, did you observe of the presence of the enemy
during the day ?

Answer. We saw fighting going on on our light and front.

Question What kind of a contest was it ?

Answer. There was heavy artillery firing.

Question. How long did that continue?
Answer. From the time we came out on to that eminence, out of the woods ; there

was firing all the afternoon, but not continuous ; there was at times heavy firing, rapid

firing.

Question. From the character of the firing what were the indications ?

Answer. It was heavy—artillery fire.

.Question. I understand you to say that you could see the action going on ?

Answer. I could not see the troops that I recollect. I do not think I could, but the

smoke and the bursting of shells could be seen, and we could hear the sound of .the

artillery, and see the lines of smoke ; towards evening we heard musketry firing.
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Question. How long was it after the Thirteenth New York went out before you saw
that gun run out that you speak of?
Answer. They had time to get down three-quarters of a mile or more—perhaps hali:

an hour.
Question. During the day what enemy did you see in your front besides what you

luive mentioned at that time ?

Answer. Saw a line of dust on the left making towards Jackson, who we understood
was opposing our forces.

Question. At the time ?

Answer. At the time.

Question. Did you see Any enemy directly in your fi'ont ?

Answer. These woods were there ; nothing more than artillery. There were infantry
opposed to the Thirteenth New York.

Question. How long did they remain there, artillery and infantry ?

Answer. I do not know that ; they did not remain all the afternoon.
Question. Had no more artillery firing from them ?

Answer. The artillery, three or four shots, was all that bothered us.

Cross-examination by Mr. Bullitt :

Question. What time was it, in the afternoon or toward evening, that you heard
that musketry firing ?

Answer. The day was well advanced.
Question. Five or six o'clock in the evening.
Answer. I should judge so ; before sundown sometime.
Question. What you had heard, prior to that time, was all ariillery 'firing ?

Answer. I do not recollect any musketry firing until toward sundown
;
perhaps the

sun an hour or two high.
Question. What time was it that you were sent out on that picket-line ?

Answer. The Thirteenth New York was sent out, and I was'in the same brigade with
them. As I say, we were preparing for action in the woods about twelve o'clock, I

should think.

It is plain that a portion of the petitioner's corps was, on the 29th
August, 1802, as charged in the first and second specifications of the
second charge, ''in sight of the field and in full hearing of its artillery."

Even the petitioner, in his opening statement (p. 28), had to admit
that as early as when he was at Manassas Junction that day " the sound
of artillery in the direction of Groveton" was heard by him.
From these witnesses, both petitioner's and the government's, is ob-

tained concurrent testimony to material facts, which can neither be
evaded nor disposed of by " want of recollection" on the part of others
who were called, or statements from others still that they "did not
hear" or see the contest or hear the cheers of the Union soldiers and
\ ells of the Confederates. As for the petitioner himself, he had taken
good care to locate his headquarters sufficiently far to the rear to inter-

pose the heaviest woods between himself and the action and see and
hear the least of the battle.

One of the most remarkable pieces of evidence in this remarkable case
is found in that of Maj. Gen* Samuel G. Sturgis, United States Volun-
teers, now colonel Seventh United States Cavalry and brevet major-
lioneral United States Army, of a conversation he had with petitioner
at the front, which tends to show that at that time (after McDowell had
;4one) the petitioner did not believe that the enemy was in force in his

iront. We have also seen by the evidence of Dr. Faxon, which has
lust been cited, that when the petitioner borrowed his glass, in order to
look to the front, he seemingly was not aware of artillery there. The
following comprise the extracts from General Sturgis' evidence (Board's
Kecord, p. 711)

:

Question. State your rank in the Army.
Answer. Colonel Seventh Cavalry, and brevet major-general.
Question. What rank and command did you hold on the 29th of August, 1862 ?

Answer. I was brigadier-general of volunteers. I had on that day only one brigade
f a division, the principal part of which was back of Alexandria. On that day I

lad only one brigade with me, General Piatt's brigade.
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Question. Where did you move from on the morning of the 29th of August, and up
to what place ?

Answer. I am not exactly certain where I moved from on that morning, because the
march of the 28th of August is not clear in my mind ; but I'think it is in the neigh-
borhood of Bristoe Station.

Question. To whom were you ordered to report ?

Answer. General Porter ; ordered by General Porter himself to join him ; that order
I received at Warrenton Junction.

The Board will recollect from what I have cited of the petitioner's

opening statement, and of his own dispatches, that the petitioner knew
that Sturgis was at Warrenton Junction at the time that Sturgis here
says he was ; he speaks of him as there (p. 89, i)etitioner's opening
statement)

:

Question. Where did you find General Porter's column ?

Answer. I found it on' the road leading from Manassas Junction in the direction of
Gainesville ; I should think a mile and a half, about, beyond Bethlehem Church.

Question. Did you bring up this brigade with you ?

Answer. O, yes.

Question. You say you went a mile and a half beyond Bethlehem Church toward
Gainesville ?

Answer. That is my recollection.

Question. What did you then do ?

Answer. I reported to General Porter. I rode in advance of my brigade. I found
troops occupying the road, and I got up as near as I could get and tlien halted my
command, and then rode forward to tell General Porter that they were there. He
said, "For the present, let them lie there."

Question. What did you do then, individually ?

Answer. Well, I simply looked about to see what I could see. I was a stranger to

the lay of the land, and the troops, and all that ; so, without getting otf my horse, I

rode about from place to place watching the skirmisliers, and among other things I

took a glass and looked in the direction of the woods, about a mile beyond which
seemed to be the object of attention—beyond the skirmishers; there I saw a glint of
light on a gun ; and I remarked to General Porter that I thougtit they were probably
putting a battery in position at that place, for I thought I had seen a gun.

Question. State what the conversation was.
Answer. I reported this fact of what I had seen to the general; he thonglii I was mis-

taken about it, but I was not mistaken, because it opened in a moment—at least a few
shots were fired from that place—four, as I recollect.

The Board will please recollect this remark and the evidence of Gen-
eral Sturgis when we consider it in connection with the petitioner's

statement as to what he (petitioner) saw when he was riding back from
his interview with General McDowell

:

Question. W^hat force of the enemy did you see in that direction at that time ?

Answer. I didnH see any of the enemy at all.

Question. Then what did you do.

Answer. Then when they had fired, as near as I can recollect, about four shots from
this piece. General Porter beckoned to me ; I rode up to him, and he directed me to

take my command to Manassas Junction, and take up a defensive i)osition, inasmuch
as the fire seemed to be receding on our right.

Question. What firing do you mean ?

Answer. I mean the cannonading that had been going on for some time on our right,

probably in the direction of Groveton.

It will be recollected here that when Maj. S. X. Benjamin (then Second
United States Artillery) got to Groveton and put his battery in position,

that at first there was a lull, he says, of half an hour (Board's Kecord,

p. 614).

Question. How long had you heard that cannonading.
Answer. I don't recollect exactly where I heard it first. My impression has been

that I heard it all along the march from Manassas to General Porter's position. I do
not recollect distinctly that I did hear it, but I know I heard it all the time after I

arrived there until I left.

Question. What time of day was this that you received the order to move back with
your command to Manassas Junction ?

Answer. I have no way of fixing the time of day. I have carried in my mind the
impression that it was more about the middle of the day—about one o'clock.
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In that eounection the Board will notice in Major Benjamin^s evidence

that the hitter puts it exactly between half past twelve and one o'clock

for that lull. This was not long after petitioner had returned from the
railroad to the head of his column at Dawkins' Branch, and while Gen-
eral :Mcl)owell must have been taking Brigadier General Patnck's brig-

ade up the Sudley road.

Question. AVliat did you do when you received that order?
Answer. I sent word to General Piatt to move back to Manassas Junction, and that

1 would join him there.

Question. Do you know whether your order was olwyed *

Answer. Yes ; it was obeyed.

Cross-examination by Mr. Bullitt :

Question. What next did you do after that ?

Answer. I ro<le back myself as far (W Bethlehem Church.

So it is apparent that this witness did not go the entire distance with
the brigade.

Question. Did you receive any order from rTeiieral PorftM- ^nlt^.M.ncTit to that ?

Answer. Yes, sir.

Question. What was it ?

Answer. To bring forward my brigade again.
Question. What (< id you do?
Answer. Brought it torward as far as Bethlehem Church.
Question. What then ?

Answer. I was ordered to encamp there.

Question. You did encamp there ?

Answer. Yes.
Question. How long was it after you got the order to fall back to Manassas before

you got the order to march back to Bethlehem Church f

Answer. I cannot say exactly, but as soon as I got the order to come forward again
I brought the brigade forward and night overtook us at Bethlehem Church—dusk

;

then we were ordered to eneartvp there

Thus it will be perceived that a considerable time must have elapsed
between the time of the order to go to Manassas Junction and the time
when that order was received to go forward again—several hours.

Question. So that the order to fall back to Manassas might have been given late in
the afternoon, might it not ?

Answer. No, sir ; I don't think it could have been beyond two o'clock. I have no
way of fixing the hour except by my impression of the day, as it looked ; and I recol-

lect the heat of the day.
Question. In going back after receiving this order to fall back to Manassas, did you

meet troops coming lip to the front ?

Answer. Yes ; we met some troops. We met some of a division.

Question. Whose was it?

Answer. I think it was Ricketts' division. That is my recollection of my inrjuiries

at the time.
Question. At what point was it ?

Answer, j^^ear Bethlehem Cliurcb ; we turned off to their right.

So that he nuist have got back here, between Bethlehem Church and the
Judley road, at the time he met Ricketts.

Question. Did you halt your command at that ]ioint ?

Answer. I was not with my own command. It had preceded me. They had gone
" jk. I rode back following them.
"Question. Were you not left at Warrenton Junction on the 29th to guard a train

until the arrival of General Banks ? Do you recollect that I

Answer. On the 29th ? Xo, sii*.

Question. On the 27th?
Answer. Yes ; on the 27th ?

Question. You remained there until you were relieved from that duty ?

Answer. My orders from General Porter were to march and join him as soon as
( uneral Banks would come up, who was bringing up the rear ; but inasmuch as General
r»anks got possession of the road in advance of me, I brought up the rear myself.
Question. Do you recollect about what time of day it Avas when you reported to

<'»Mi* ral Porter that you were on the ground with your troops !

8 G
*
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Answer. Yes ; I tliink it was about tlie middle of the day. I cannot fix it definitely
Question. Had General Porter's troops then deployed ?

Answer. No, sir; they were not deployed; many of tliem were occupying the road.
I don't know what troops were immediately there with them, except a battery.

Question. Did you see his troojis deployed in front ?

Answer. No, sir; nothing but skirmishers. I saw the skirmish line.

Question. You did not see Morell's division deployed ?

Answer. No, sir.

Question. Were you up at the front ?
'

Answer. Yes ; it might have been, but I don't recollect now seeing it. I don't
recollect that there were any troojis deployed.

Redirect examination

:

Question. You have stated that you saw Ricketts' division come up toward Bethle-
hem Church while you were stationed at Manassas Junction f

Answer. No ; as I was reaching Bethlehem Church on my way back I inet it.

Question. As you were going back to Manassas Junction you met Ricketts' division
coming up ? .

Answer. Yes, sir.

Question. Do you recollect any incidents connected with the arrival of General
Ricketts' division which impressed that fact on your memory?
Answer. Yes ; I recollect a fact that it struch me as strange that ive should he going haclc

while they were apparently going in the direction of the firing off to their right.

Question. Olf toward the Sudley road ?

Answer. On the right as they came up from Manassas Junction, off in the direction
of the firing.

Question. By looking at the map would you be able to indicate whether it was the
Manassas and Sudley road that you refer tof
Answer. That is on so large a scale that I doubt if I could. Ricketts was taking

the right-hand road, the Manassas and Sudley road ; my impression is it was right at
the church; the junction of the roads was as far as I went back. My brigade had
moved back to Manassas Junction.

* * * * * * «

Question. Where did you see a battery on the road that you have mentioned when
you went up to the front ? I understood you to say you saw some battery on the road.
Answer. There was a battery at the jjoint where I reported to General Porter—in

that vicinity.

Question. What were the troops of General Porter's corps doing when you saw them ?

Answer. I don't recollect that they were doing anything. They were perfectly quiet,
apparently waiting.

Question. Were their arms stacked ?

Answer. Everybody seemed to be lying around, just the way you do before a battle,

in anticipation of news of some movement.
* * * * * * ^

Question. Was that General Piatt's regular brigade which you brought up?
Answer. It was known as Piatt s brigade; I was not familiar wit'i it. The fact was

that there was a division forming for me, and this brigade had been sent down to

Warrenton Junction ; I was not so familiar with that brigade ; I don't know that I

had seen it at that time.

Question. How did you learn that those were Ricketts' troops that you saw ?

Answer. I simply inquired at the time what troops they were, and was informed

—

I do not recollect by whom ; simply general notoriety at the time.
Question. Were they then on their march toward the Warrenton pike along that

Sudley Springs road ?

Answer. All I know about them was that they turned off to their right on a road
close to the church.

Question. Did you see General McDowell at that point ?

Answer. *l did ; but not at that time.

Question. Did you see General McDowell in that neighborhood that day ?

Answer. I met him at Bethel Church on my way up to the front.

Question. When you were going up to General Porter ?

Answer. Yes.
Question. You went up to the front. Y''ou remained there how long ?

Answer. Probably we remained there an hour and a half, or two hours.
Question. Then you came back, and was it when you returned that you saw these

troops of General Ricketts moving in the direction toward Warrenton ?

Answer. Yes.
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By the Prksidkxt of the Board:
i^iiestion. Was it ou your roturii that you met General McDowell?
Auswer. When I was goinj; up.
(Question. When you were coming up you met General McDowell at Bethlehem

( hurch ?

Answer. Yes, sir.

<^Mu'stion. In what direction was he coming?
Answer. He told me where General Porter was; whether he told me he hadheen up
I 10 I don't know. He had just arrived from some point, and told me where General

i'orterwas.
(Question. Where did he go then ?

Answer. I left him there.

Question. Did you see anything of King's division I

Answer. I did not.

Question. It was when you came hack, then, that you saw Ricketts' division ?

Answer. We met a division which, ou inquiry, we were told was Ricketts'.

Tt is apparent from this evideDce, in connection with what had hap-
pened just before off to the right of Dawkins' Branch and the "Manas-
sas and GaLiiesville" road, towards the Manassas Gap Railroad, that the
jxvrtion of MorelPs division under Grithn which had moved over to the
1 i.uht had been brought back and had been put back on the road, and
Tliat the moment petitioner saw any indications of an ejiemy, irrespect-

ive of the number, he actually began to retreat.

JJrig. Gen. A. S, Piatt, United States Volunteers, of Sturgis' division,

also testified as follows (Board's Record, p. 1045)

:

Question. From Manassas Junction where did you go ?

Answer. I was ordered u^) the Thoroughfare Gap road, and I marched np, as near as
I could judge, hetween three and four miles. I cannot tell exactly the distance. There
I was halted by General Sturgis on the left of the railroad.

Question. Left of what railroad f

Answer. The Manassas Gap Railroad.
Question. That road that you Aveut up, what place did it go to or pass through?
Answer. As near as I know, it went through Manassas Gap.
Question. Were there troops in front of you ?

Answer. There were troops in front of me. When I came to a halt, there was a
i brigade or more than a brigade in front of me ; they passed a little in front, in fact
mt of sight of where I was halted.
Question. W^hose troops were they ?

Answer. I could not say.
Question. Did you hear any firing ?

Answer. Yes"; I heard firing from 10 o'clock in the <lay. There was continued firing

mi the time I left Manassas Junction, according to my remembrance of it, up to the
le I halted, and afterwards.
Question. Where was this firing ?

Answer. It was to my right and front, as it were. There was less firing out where
^was halted. While I was standing there I had time for observation. It was to my
'jht and front, and also to my right and back ; I seemed to be xierpendicular to two

parallel lines of firing.

'Question. That which was more nearly in your front, what was it ?

Answer. I 8U))posed it to be a Confederate force. While I was standing there were
three shots fired, and, as I judged at the time, they were to my right and front, on the
right of the road, as I faced up the road. There were three shots fired there that I
could see the smoke rise from the guns from where I stood.

Question. Apparently a Confederate battery ?

Answer. Yes ; where I stood there was quite a number of trees ; then there were
patches of road ; there was an opening, and then there was a screen of trees or timber,
not very tall, that screened the position of this artillery which was fired from there.
At the time of seeing this position, it struck me as a very favorable one. I did not
know at that time that it was the Confederate artillery.

Question. What did you next do ?
.

Answer. The next I did, I was ordered to march to Manassas Junction from that
iut by General Sturgis.

* ## * # # #

Question. What was the character of the country between you and the battery ?

Answer. It was up hill, slightly an elevation.
Question. Go on as near as you can recollect and describe the country.
Answer. The country was undulating, rolling slightly, not very much, from Manas-



102

sas Junction up to the point I had reached. There was a little depression in the
ground that I had passed ; and it continued, as I recollect, to rise gradually up to this
point where I saw these three columns of smoke that rose from the artilleiy that was
fired.

Question. Did you see any other Confederate force there ?

Answer. I saw no Couiederate force. I only saw this battery.
Question. Did you form any estimate at the time as to what force would he sufficient

to take that hatterv ?

(Objected to.) "^ ..

Answer. I could not form that estimate, for I did not see the force before me. The
only idea that struck me wms the feasibility of attacking it.

Question. In the position in which that battery was placed, what opportunities
presented themselves to you from your observation, made at the time, for attack?

Answer. As the ground was interspersed over the road with timber, a little opening,
and beyond was a screen of woods, and that could have been approached verj^ easily,

and any force by open order passed through, it struck me tliat the battery might have
been assaulted without great dildficulty.

Question. After you marched back to Manassas Junction, what were the next orders
you received ? ,

Answer. I received orders to march back -to Manassas Junction. I marched back
towards Manassas Junction, but before I reached Manassas Junction I was overtaken
by an order to countermarch and march back again, which I did, back to the original
position.

Question. What time was that when you got back to your original position ?

Answer. It was along towards the close of the evening.
Question. What did you do then ?

j^nswer. I then was ordered into cam]) for the night.
Question. How long during the day did you hear this firing that you say you heard

off to the right ?

Answer. I think it was about from ten o'clock in the day, as near as I can recollect,

that there was a continued firing, \nore or less.

Question. Up to what time f

Answer. I think the firing, if I recollect correctly, was until I got back, or uearly
back, to the original position. They had ceased before I got quite back.

Question. What was the firing that you heard ? •

Answer. My remembrance is that it was artillery firing that I heard.
* * # # * * *

Question. How far did you march backward ?

Answer. About two-thirds of the distance from my position there, as I judge, to
Manassas Junction, before I was ordered back again.

Question. How long did your march take you !

Answer. When I got back it was in the evening.

Question. Do you know that that was a Confederate battery at all ?

Answer. I judge it was from the direction of the fire, it being perpendicular to

where I stood.

Question. Your line formed a right-angle with the two lines I

[Witness indicates the relative situation.]

Question. Was that the only way you inferred that it was a Confederate battery?
Answer. Yes, sir.

Question. Were there any batteries near you that responded ?

Answer. No, sir.

Question. There was no response ?

Answer. None that I heard ; those were the only three shots while I was there.
# # # # »* * J*

Question. Were you in the vicinity of any large body of troops when you encamped?
Answer. Griffin's brigade was right over the railroad from me when I encamped that

evening.
Question. Where was Sykes' regulars?
Answer. I will state this : it was either Griffin's brigade or Sykes' regulars.
Question. Over the railroad—to your left or right ?

Answer. That would be to the right of the railroad. In taking the right I am
always facing toward the gap.

General McDowell, as we have seen, stated on the original trial that
when he and the petitioner went half a mile to the right to the Manassas
Gap Railroad the '' sound of battle seemed to be at its height.'^

In the cross-examination on the direct evidence he had given in 1862^
not the cross-examination then concluded, but that instituted against
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objection before this Board—General McDowell said (Board's Record, p.

801)

:

Question. Then if, after yon took King away, tliere was not only a large army of the
rebels, twice as large as yon thonght, between Gainesville and Groveton, bnt actual
information of its being there was bronght in the way I have stated to General Porter,
would you not consider that he was then bound to act on his own discretion, without
regard to the suggestion or direction you had given on leaving him ?

The Witness. My opinion at the time was formed upon the 1)elief that in front of
(Joneral Porter was a force reported bj' General Buford. If there had been a ditferent

force I do not doubt I should ha^^e acted ditfereutly, but how ditfereutly I do not now
know.
The <iuestion was then repeated.
Answer. I should say to this extent : I do not think it would have justified him in

doing nothing. I think he should have made some movement, some tentative opera-
lion, at least.

Question. I do not ask you what he should have done.
Answer. You made a certain supposed state of facts. You have supposed a con-

dition of affairs and asked me what should have been done.
Mr. CnoATE. I have asked the witness whether General Porter was then to act on

his own discretion, without regard to the suggestion or direction that General JNIc-

Dowell had given to him.
The Witness. No. If that is the way you put it I will say this : I concede that at

the time I left General Porter, and for some short time previous to that, he was sub-
ject to my orders. If I had given him an order, my separating from him—but that is

a question for this Board to determine—but if he were under my command at that
time, and I at that time had power to give him a valid order, I think that my sepa-
rating and going away from him would not have relieved him from the operations of
that order, and he should have carried it out without it was either countermanded by
some superior authority, or that the execution of it became impossible.

Question. Didn't you think that when you left him he was left to the unrestrained
operations of General Pope's joint order?'
Answer. No, sir ; as modified by me. It is for the Board to decide that question.
Question. Suppose that General Porter ascertained after you left him that the rebel

force in front of him was twice what you had supposed it to be and spoken of to him,
and twice Porter's own force, do you think then that he should have made an attack ?

Answer. I think he should have found out the force.

Question. You say he should have tested and found out the force ?

Answer. I think so ; that is a question for this Board.
Question. Now, having tested and found out a force quite as large as his own, do

you think he should have attacked them ?

Answer. He should have made some tentative operations. There are a number of
ways of attacking. You attack headlong, or you skirmish, or you shell. But to do
nothing whatever certainly would not be complying with the order—to make^no effort

with the troops.

Question. Now, I ask you, if after making efforts necessary for the purpose he had
ascertained there was a force there double his own, after you left him and took
King away, do you say that he should have attacked?

AnsAver. He vshouhl have made an attack, yes.

Question. He should have made an attack just as you ordered it ?

Answer. My order was, I confess to you, a very vague one. It was made to a person
^hose zeal and activity and energy I had every knowledge of—I did not pretend to
^ve him any particular instructions or directions that he should skirmish, or shell, or

irge, or anything of the sort ; I merelj' indicated the direction in which his troops
lould be applied. Further than that I did not think and would not think now if I

" the thing to go over again to direct.

Question. You did not construe it as an order given by you to an inferior general?
[Answer. Cei"tainly I did.
[Question. What did you mean, then, by giving orders that were vague and amounted
nothing ? .

'

Answer. I did not say that.
Question. Well, gave orders of the kiiul you have described .?

Answer. What orders ?

Question. What did you mean by giving orders "vague," and merely an indication?
Answer. I meant just what I said: that General Porter commanded a corps. I did

not tell him that he should, deploy so many troops, or that he should put in so many
skirmishers, or so many batteries, and do this, that, or the other. Those are questions
of detail which as an army cori)s commander he was to carry out. All I did was to
give line to his operations.
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Question. You meant that witli the indication you gave him he shoukl act on hig
own discretion I

Answer. Yes; hut he should act.
* if * # * * *

Question. Would it not make a difference, in your opinion, as to the probable result
of an attack by General Porter, whether the rebel force in front of him was coniined
to the troops mentioned in Buford's dispatch, or was an army twice as great f

Answer. Yes, sir.

The Recorder. I submit before that is answered that this is a line of questioning
that is foreigii to my direct examination.
The President of the Board. I understand that this cross-examination is upon

his original testimony.
The Eecorder. I submit to the Board that he has no right to that.

The President of the Board. It is already decided.
Question. On page 95 you said

:

** Question. Had the accused made a vigorous attack with his force on the right flank
of the enemy at any time before the battle closed, would or would not, in your opinion,
the decisive result in favor of the Union army, of which you have sx)oken, have fol-

lowed ?

"Answer. I think it would."
That was in reference to what you had said about five or six o'clock, namely:
" Question. "What would probably have been the effect upon the fortunes of that

battle if between five and six o'clock in the afternoon General Porter, with his whole
force, had thro\vn himself upon the right wing of the enemy, as directed in this order
of 4.30 1). m. of the 29th of August, which has been read to you ?

# * . * * # * #

''Answer. I think it would have been decisive in our favor."
Would it not have made a difference, in your opinion, on those questions, if Gen-

eral Porter's attack was to be made, not upon the force mentioned in Buford's dis-

patch, but upon tl)e whole of Longstreet's army of twice tha,t number"?
Answer. You will understand that that attack there, at least as it Avas propounded

to me for an opinion, was to be an attack in conjunction with the attack made along
the Warreuton pike, or with the forces that were confronting w^hat was known as

Jackson's force. If you read a little farther on that same question, and give the whole
of what I said there^ and give all the bases I theii gave of the opinion that was asked
of me—it was that, even if there were a suj)erior force opposed to General Porter, he
should have attacked that superior force; that he would have withdrawn the enemy
from and relieved the front of another part of the line. •

"

Question. Would it make no difference, in your opinion, whether he had 12,000 or

25,000 troops in front of him ?

Answer. Of course.
Question. It would just make the difference between decisive in our favor and not

being decisive ?

Answer. I will not say that.

Question. What difference would it have made ?

Answer. I cannot tell you.
Question. No man can tell, can he ?

Answer. No, sir. Let me say this: If the main contest was equally balanced, and
•under those circumstances an attack by 10,000 men had been vigorously made, it cer-

tainly would have turned the scale in our favor.
» * * * * * *

Question. * ^ * Did you intend that he should get into a general engagement
with the enemy while you were removed from the scene back on the Sudley road so as

to be out of all possibility of rendering him immediate assistance ?

Answer. When I left General Porter I left him a corps commander, for him to

operate in the direction indicated. How qiilickly he was to get in an engagement,
whether an hour or an hour and a half, and how he would do it, whether in one way
or another, I did not indica'te, nor did I take it into my mind ; it was simply that Ik-

was to operate on the left, and necessarily Avlien he got over there the nature of hi>

operations would be determined by the condition of things that he would find. Wh:iT
those conditions would be, I could not at that time tell. As to saying that I did not

want him to do any fighting until I got around to a cintain place, I made no sncli

calculations.

Question. I ask you what you expected or intended?
Answer. I say what I expected or intended.
Question. You did not expect that he should become engaged with the enemy unti!

you should get around on the left of Reynolds ?
•

Answer. Yes, I did.
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It will be observed, in reference to tliese questions so skillfully put by
the very able counsel who cross-examined General McDowell here on
his '' original '^ testimony, that he has been asking him as to what he
expected or sui)i)osed the petitioner was to do. But that I submit was
not and is not the light in which it is to be taken. We are to take the
words and acts of General McDowell, what he said to the petitioner,

and what the petitioner did un<ler those orders that were given him, as
indicating what was expected, or supposed, or understood. AVhat he
might have had in his mind might have been very different from the
language that he used. I merely invite attention to this line of ques-

tioning on the part of the petitioner ; it, in my judgment, has no bearing
upon the case. However, upon examining the language that General
McDow^ell sw ore on the trial he did use, and the acts of the petitioner

immediately afterwards in simulating to do precisely what General
^IcDow ell had told him to do, we find that the orders of General McDow-
ell at that time correspond exactly with what he says, namely, that the
petitioner was to aftacl-.

We have now concluded as to what petitioner did on the 29th August
in the way of developing the enemy's strength except as to his dis-

patches, if the petitioner knew then all he claims to Jinow now as to

this force, it is certain that he did not communicate his knowledge to

General McDowell ; and his dispatches to and from his officers, to which
he refers as being some of the sources of his information, do not war-
rant the claim he has made that he then knew of this assumedly large

force being on General Jackson's right, or whose it was.
From his skirmish or picket line w as certainly the quarter from whence

such information in this case had to be obtained, yet those who were out
there gave no evidence of it.

See Morell's dispatch l^o. 30, where he says

:

General : Colonel Marsball reports that two batteries Lave come down in the woods
on onr right, towards the railroad, and two regiments of infantry on the road. If
this is so it ^^ill be hot here in the mornbtg.

See Colonel Marshall's report to General Morell (Xo. 34), where he
says, late in the day

:

General Morell : The enemy mnst be in a mneli larger force than I can see. From
the commands of the officers I slionld jndge a brigade. They are endeavoring to come
in on our left, and have been advancing. Have also heard the noise on the left as the
movement of artillery. Their advance is tj^uite close.

In these there is nothing to indicate the knowledge it is claimed was
then possessed of this large force of Longstreet ; two batteries and two
regiments in one instance, and at least a brigade in another.
And petitioner did not give evidence of such knowledge when, late in

the afternoon, he gave his order to push ui) " two regiments supporting
two others to attack" (see dispatch Xo. 37), at, as he says, about 6 p. m.

Petitioner claims that by his course he held in check a force of the
enemy at least double his owni, and thus saved Pope from total defeat.

But in the reports of their operations on the ^9th, Generals Stuart and
Longstreet both concur in stating that, after they had taken i^reliminary
measures to resist petitioner's advance, he, after firing a few shots,

retired—one said to Manassas—an<l thereafter they w ere not materially
intluenced by him.
They were however in error as to petitioner's having gone to Manas-

[sas ; he had only been successful in " putting everything out of their

fsight"; and, it will be seen, so far as his force was concerned, out of
[their minds as well. Part of his troops did go back to near there.

I have already «aid that in my judgment Longstreet's testimony as to
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Laving about 25,000 men more or less on the ground or near it, most of
the 29th, was not an imi)ortant element in this case.

The question is solely what petitioner knew was in front of him. His
oicn exhibits are conchislve against him.

In dispatch Xo. 30, Major-General Morell stated two batteries and two
regiments to have come down on their right, and then hazards the re-

mark, based on this report, '' If this be so, it will be hot here in the
morning," showing conclusively that at that time Longstreet was not
thought to be in force in his front.

It was sufficient, however, for the accused, and immediately the gal-

lant Fifth Corps was put out of sight, and part ordered to fall back to

Manassas Junction, several miles distant.

In this connection it seems pertinent to ask why ^o. 33 Avas sent, viz :

General Morell : Hold on if you can to your present place. What is passing ?

This does not betray much confidence in his defensive i)osition, nor
that he himself was in a place where he could know what was going on
nor his corps ready to resist assault.

If there was danger of being crushed, why instead of writing did he
not go at once to the front ?

It seems certain that he made no sustained, or vigorous, or even fitful

effort to ascertain during that day the strength of the force opposed, as

he claims, to him, or to establish communication between his corps and
the left of General Pope's army.
To say that because he then or now believes the force on his front to

have been very much greater than his own, and to oft'er such statement
as an excuse for failing to go to the aid of General Pope's army or failing

to attack is in derogation of the traditions and history of the American
army, some of whose most glorious victories have been won against

superiority of numbers, or apparently insurmountable obstacles. Major-

General Jackson at New Orleans, Taylor at Buena Yista, Scott at

Lundy's Lane and in his battles from Yera Cruz to the city of Mexico,

and Grant in the Wilderness campaign are pertinent illustrations of the

point raised.

Mr. Pendergrast in his ^'Law relating to Officers in the Army" (re-

vised edition, 1854, j). 53), says

:

Tlie duty of military obedience to the commands of superior officers is most fully

recognized by courts of law ; and it has been held that disobedience never admits of

justification ; \hat nothing but the physical impossibility of obeying an order can ex-

cuse the non-performance of it ; and that when such impossibility is proved, the

charge of disobedience falls to the ground. The learning on this subject is to be found
in the great case of Sutton rs. Johnstone (1st Term Reports, p. 548), which was an
action by Captain Sutton, of His Majesty's ship Isis, against Commodore Johnstone,

for arresting and imprisoning him on charges of misconduct and disobedience to orders

in the action with the French squadron under M. Suffrein, in Porto Praya Bay,

in the year 1782; and there the two chief justices, Lord Mansfield and Lord Lough-
borough, laid down the law in the following terms:

A suhordinaie officer must not judge of the danger, propriety, expediencii, or consequence of

the order lie receives; he must ohey ; nothing can excuse him hut a physical impossihility\

A forlorn hope is devoted; mdny gallant officers have been devoted.

Fleets have been saved and victories oUained by ordering particular ships upon de^jerate

services, with almost a certainty of death or capture.

Mr. Pendergrast in his citation makes the reservation always under-

stood that the order given is not manifestly and clearly illegal.

The General in Chief of the American Army (Sherman), in referring

to this principle of ol)edience to orders in action (24th February, 1870),

re-enunciated the rule laid down by the two eminent lord chief justices,

for he said " that the stronger the force of the enemy present at the time

the officer received the orders, the greater the necessity for him and his
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troops to pitch in, even if roughly handled, to relieve, pro tantOj the other
forces cii;>ay*ed."

WAS THERE A BATTLE ON THE 29TH?

One of tiie most astonishing things in tlie petitioner's case is the effort

he has made to prove no battle on the 29th August, and to do this he
has brought several officers to testify they did not hear any.

It is necessary for petitioner to establish this, because, as the Count
<le Paris said, in a letter dated 8th October, 1876

:

Under his fii-st instnictious, bis duty would have heen to attack the large and well-
]>osted forces of the enemy which he unexpectedly met near the railroad only in two
cases

:

1. If hr had received from a superior the positive orders to do so.

2. If lie had beeiji aware that a great battle was raging near enough for him to take
a direct or indirect part in it.

In this case it will be perceived the Count assumes a large force in
presence of petitioner/

Was there a battle rafjing that day '? Let the official reports. Union
and Confederate, which form i)art of the evidence now on file in the
War Department, attest the fact.

The theory of the petitioner on this head is the theory of civilians

without military experience—one like his 27th August theory, that the
night was too dark, &c., for him to even imdertake to begin earnestly to

ol^ey a peremi)tory order.

This petitioner was as much convicted hy the evidence he himself brought
on his original trial as by that of government.

Take, for example, the 4.30 ]>. m. order, to move at once into action.

Wliere was he when he got it ?

lie was 2| miles from his front, at the forks of the Sudley Church and
^lanassas and Gainesville roads,

Brigadier-General >S'^te was with him. and, on the original trial, testi-

fied to the receipt of a written order from General Pope and then
answered on cross-examination as follows (G. C. M. Eecord, p. 178)

:

Question. Did General Porter make known to you the character of that order?
Answer. He did not.

Question. Did he read it in yoiur presence ?

Answer. Not that I know of.
* * * * * *

Question. How long did you remain with General Porter on that occasion after the
receipt of that order ?

Answer. I continued with him from that time all night.

One thing may be considered as quite certain, and that is, if the peti-

tioner had at any time, from the moment of receipt of that imperative
order, any intention loyally to obey it, he would have acquainted his

division commander and personal friend.

It is almost an insult to the memory- of the Union dead who fell on that
field that day, while obeying orders, to discuss the question as to whether
there was a battle.

Ko effort has been made here by me to ascertain the actual losses.

General Pope, in his official report (introduced by ])etitioner), estimated
them, from the reports he received, at six or eight thousand killed and
wounded.

Maj. Gen. HooJxer, says that his division alone, of Heintzelman's cori>s

lost between 1,000 and 1,200 men (Board's liecord, p. 917), and Maj. Gen.
^ranz Sigel swears that his own corps lost about 1,400 or 1,500 men.
" to these losses are added those equally severe in Kearney's division

Heintzelman's cori)s, and Maj. Gen. Reno's division of Burnside's corps,
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together with the heavy losses experienced by King's division, under
Hatch, of McDowell's corps—without considering the losses in Eeynold's
division of McDowell's command, one of whose brigades, under Brig.

Gen. G. G. Meade, very late in the day (Board's Record, p. 500) got
seriously into action while supporting King's attack, it will be seen
that General Pope's rough estimate was very near, if not below, the

actual loss.

The battle, like most of the battles of the war of the rebellion, con-

sisted in a series of detached assaults, instead of a united movement,
until late in the day.
Whether, in a military sense, this was the best under the circum-

stances, or whether dift'erent strategical or tactical movements would
have resulted in greater advantage to the national arms, is a question

wholly foreign to this case, which is as to what petitioner did or failed

to do under his orders.

In the afternoon—after the 4.30 order had been sent him—the com-
manding general endeavored to make a combined attack. Why it was
not completely successful will be found explained in petitioner's inaction.

Capt. A, 31. Bandol, First United States Artillery, Fifth C()ri)s, a wit-

ness for petitioner, says (Board's Record, p. 94) he heard artillery firing

occasionally during the day, sometimes quite heavy, evidently batteries

engaging one another.

Heard no infantry firing until evening, and then '^a very severe

infantry fire, which attracted the attention of everybody as being very
severe, and evidently considerable fighting going on over towards
Groveton."
At that time, according to his evidence, he was back where the peti

tioner was, near the forks of the Sudlej^ Springs and the Manassas and
Gainesville road.

Lieut. S. M. Weld, petitioner's then aide-de-camp, admits (p. 268) that

when General McDowell and the i)etitioner moved over to the railroad

he could see " shells bursting high in the air." Severe artillery fire at

times.

Col. George B. Buggies, assistant adjutant-general, U. S. A., then
chief of staft* to Major-General Pope, was called by petitioner on the

original trial, and said (G. C. M. Record, p. 159)

:

Question by Court. Was or not the musketry tire, on the 29th August, which you
have spoken of in your testimony, indicative of a severe engagement between large

bodies of men ?

Answer. The musketry fire was ; but I desire to say that I did not hear the musketry
firing myself until I came on the ground. The musketry firing which I heard after I

came on the ground indicated an engagement between large bodies of men.

Commissary Servant John Bond, First Maryland Cavalry Yolunteers,

Sigel's Corps (Board's Record, p. 882), government witness, saw three

distinct charges in the afternoon about one or two o'clock.

Capt. LeGrand Benedict, assistant adjutant-general, Carr's brigade.

Hooker's division, Heintzelman's corps (Board's Record, p. 934), gov-

ernment witness, read from the ofiieial report of Col. Joseph B. Carr^j

commanding, as follows

:

* Headquarters Third Brigade, Hooker's Division,
Camp near Fort Lyon, Virginia,

At two (2) o'clock Friday morning, August 29, I received orders to march at three-J

a. m. and support General Kearney who was in i)ursuit of the enemy. A march of teni

miles brought us to the Bull Run battle-fiekl. About eleven (11) a. m. was ordered!

in position to support a battery in front of the woods, whore the enemy with General!

i
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Si«!jers troo]»s wan engaged. Reiiminiiig about one hour in that position, was ordered
to Kond into the woods and relieve two regiments of General SigeFw eorjjH. I sent in

the Gth and 7th New Jersey Volnnteers. Afterwards received orders to take the
halance of the hrigado in the woods, whieh I did at about two (2) ]>. ni. Here I at
once engag»Ml the enemy, and fought him for a 8])aeeof two hours, holding my position
until our aiiuuunition waft all expended. About four (4) o'clock we. wer«5 re|ieve«l by
General liiiio and Colonel Taylor, but did not reach the skirt of the woods before ii

retreat was ma<le and the woods occupied by the enemy. When I arrived out of the
woods I was ordered to march about half a mile to the rear and bivouac for the
night.

The witness assisted in preparing- the report, and knew of its ac-

curacy.
Col. H/. B. Lal'eman, commanding Third Maine YoUinteers, Second

Brigade, First Division, Heintzelman's corps, said (x). 934) there was
^'very severe fighting on our front the whole time."

His regiment went into action three times ; once at 11 a. m., again at

12 m., and again at three p. m. There was continuous lighting all the
time, from 11 ui) to dark, in his own brigtide. (Board's Eecord, p. 935.)

B. F. Butterjield^ Sixty-third Pennsylvania Volunteers, Eobinson's bri-

gade, Kearney's division, Heintzelman's corps, said they arrived on the
lield about noon (Board's Eecord, p. 939). '' Before we went into action

there was an incessant firing on our left, and had been ever since we
arrived on the field—heavy infantry firing." This coiresponds with what
Captain Monteith, General McDowell, Dr. Faxon, and Captain Hatch
have said, who could see the bursting of the shells.

Maj. Gen. Franz Sigel (Board's Eecord, p. 940) says the greater part
of his cori)s was in action the whole day until evening."

Bvt. Brig. Gen. Thomas F. McCoi/y colonel One hundred and seventh
Pennsylvania Volunteers, Duryea's brigade, Eicketts' division, McDow-
ell's cori)s, says (Board's Eecord, p. G42) they left Gainesville at day-
light, and heard heavy cannonading when they left Manassas Junction^

Question. In going up from Manassas Junction toward Sudley Church, on that road,
what indications, if any, were there of an action on Friday the 29th ?

Answer. Heavy cannonading. We heard, as I remarked before, heavy cannonading
when we left Manassas Junction, which continued until we arrived within view of
part of the movements and actions ; we could then see the infantry on the left of Pope's
line.

Question. \Vhat could you see going on ?

Answer. When we came in view on a prominent piece of ground where the road
passed, we saw the left of Pope's line advancing partly on a charge into a Avood or to
a wood ; there was cheering from their troops and ours.

Question. You mean Ricketts' division ?

Answer. Yes. There was a good deal of excitement about that time among the sol-

diers.

Question. What musketry firing was there, if any ?

Answer. There was musketry tiring at that time. That was about the closing of the
day.
Question. About where was your regiment at that time, would you say, upon the

road ?

Answer. I don't know whether I could show it upon the map or not. It was a prom-
inent ])iece of ground upon the Sudlej"- road that gives a good view of the battle-
ground—a pretty good view of it. When we came there we first saw the infantry.

That I assume to be the Henry house hill, where we find from other
evidence that General McDowell's corps was encamped that night.

Question. As to this cannonading that you heard from early in the morning, what
was the character of it, heavy or intermittent ?

Answer. Sometimes it was heavy.
Question. Did you see any troops', other than of your own division, when you were

at Manassas Junction ?

Answer. Yes, sir.

Question. Whose troojis were they f

Answer. I under-stood them to be General Porter's corps.
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Question. At that time ?

Answer. Yes.
Question. Wiien you first arrived at Manassas Junction, was the cannonading then

in progress, or had it ceased ?

Answer. I don't recollect now ahout that.

Maj. Gen. Samuel P. Heintzelman^ U. S. A. (retired), tben United States

Volunteers, kept a diary, in which he noted the time of events. He
says (Board's Eecord, p. 610)

:

Question. AVill you read to the Board from the diary those events which you noted
at the time, August 29, 1862 ?

Answer. " Centreville, Friday, August 29, 1862: Kearney did not get off until after

daylight" that night ; the night before the 29th General Kearney was advanced as

far as Centreville. I think General Pope was quite near on the opposite side of the
river from Centreville. In the night an order came for Kearney to advance at 1 a. m.
and attack the enemy. Hooker at 3 a. m. was to support him. The report was General
McDowell had intercepted the enemy, and the next morning I started at daylight as

I was directed. AVlien I got to where Kearney was, his division had not started, and
he was killed not long afterward, before I made my report. .

Question. Now, will you be good enough to readVhat you made notes of on the 29th
of August, as to the events of that day ?

The witness read as follows

:

'' Kearney did not get olf till after daylight. We are all detained l)y him. There is

a heavy cloud of dust on the road to Leesburg, upon which the rebels are retreating or

rather advancing. It is now a quarter past 7 a. m. ; arrived at the bridge at 9 a. m.
Firing commenced some two hours ago and has just ceased. Report that we are driv-

ing the enemy. At 10 a. m. reached the field, a mile from the stone bridge. Firing
going on, and I called upon General Sigel. General Kearney was at the right. Part
of General Hooker's division I sent to supi)ort some of Sigel's troops. General Hooker
got up about 11 a. m. ; General Reno nearly an hour later. Soon after General Pope
arrived—about (piarter to two. I rode to the old Bull Run battle-field, where my troops

were. The enemy we drove back in the direction of Sudley's Church, and they are

now making another stand; We are hoxung for McDowell and Porter. I fear tve ivill

he out of ammunition. We have sent for it. At 3i p. m. our troops driven back. At
forty-five minutes past three McDowell's troops reported arrived. Firing closed at

fifteen minutes past four. At half past four General Reynolds's troops arrived. Five
!>. m. our troops engaged on the enemy's right. Twenty minutes past five p. m., mus-
ketry firing commenced on our center. General Kearney has held his position. Forty-
five 'minutes past five General McDowell on the field at headquarters. Heavy firing

on our center. Kearney reports he is driving the enemy back. General Porter
REPORTS THE REBELS DRIVING HIM BACK, AND HE RETIRING ON MaNASSAS. Twenty
minutes past six very heavy musketry and artillery. McDowell's troops just entering

the battlefield. Kearney on the right with General Stevens's troops, and our artillery

drove the enemy out of the woods they temporarily occupied. The firing continued
until after night, but left us in possession of the battlefield."

Bvt. Maj. Gen. William Birney, U. S. Yols., testified as follows (Board's

Kecord, p. 081)

:

Question. What was the character of the action from twelve o'clock noon until the

sun set ?

Answer. My recollection is that, with occasional lulls in the firing, there was some
heavy firing. The artillery was sounding all the time, and there was repeated and
very hea^'y musketry firing. It was not an action as heavy as the one of the day fol-

lowing, but if I had not witnessed the one of the day following I should have thought
the one of the day before very heavy.

Question. What I want to get at is Avhether there was any continuous musketry
firing beginning at the time you first approached that battlefield up to the night,

indicating a general engagement along the whole line ?

Answer. I should say that in the morning the firing was that of a series of assaults

and skirmishes—at least more of that character; occasional pretty heavy musketry;
and in the afternoon it had more the sound of a continuous battle, although even then
there were intermissions, as in a battle.

Question. I understand you that you were on General Kearney's extreme right ?

Answer. Yes, sir.
* * * -^^ * *^ *

Question. At other times than these you speak of, towards the middle and towaxds
the close of the afternoon, about how large a force of infantry was at any one time
engaged, as indicated by the sound and smoke which you heard and saw ?
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Answer. Do yon mean on both sides ?

Question. On our side.

Answer. I slionld not think there were over 8,000 or 10,000 at a time.

Qnc^stion. You speak of a period somewhat near the middle of the afternoon when
there was a somewhat general engaj^ement, as I understand you?
Answer. ^ly impression is that towards the close of the afternoon the fighting became

more persistent—along al»out four o'clock.

Question. This persistent and more extended attack, as indicated to you by the sound
and the smoke, was then towards the close of the afternoon !

Answ«'r. Yes, sir.

Question. About what hour would you say ?

Answer. I should think from four on there was a good deal more firing.

Question. How long did it continue ?

Answer. The heaviest firing, of course, did not continue a great while at its heaviest
point.
Question. I mean this general engagement in the latter part of the day.
Answer. My impression is that it was after four o'clock.

Bvt. Brig'. Gen. Charles Barnes^ then captain Kintli Pennsylvania
Keserves, Reynolds' division, McDowell's command, testified as follows

(Board's Eecord, p. 661) :
" There was a heavy contest going on on our

right all day, or mearly all day." Hea^^' infantry firing at 3.

Bvt. Maj. Gen. Ahner Douhleday, U. S. A., commanding brigade,

King's division, McDowell's corps (Board's Record, p. 688), speaks of

of the heavy fighting between five and six p. m., of his division.

Capt. George Shorkley, Fifteenth United States Infantry, then adju-

tant Fifty-first Pennsylvania Volunteers, Ferreros' brigade, Reno's divi-

sion (Board's Record, p. 689), answered as follows

:

Question T)y Recorder. In the afternoon, say from twelve o'clock up to sunset,
what was the character of the action?
Answer. Decidedly heavy fighting in the evening. * * * In the middle of the

afternoon we w^ere fighting and we were then moving np to a new position.

Bvt. Brig. Gen. Rufus R. Daices^ Sixth Wisconsin Volunteers, Gib-
bon's brigade. King's division, McDowell's corps, testified as follows

(Board's Record, p. 834)

:

•Question. Where Avere you on the morning of August 29, 1862 ?

Answer. We retreated from King's engagement and arrived near Manassas Junction,
about daybreak on the morning of the <J9th.

Question. Did you see any other troops there during that morning aside from your
own division; if so, what ?

Answer. During the morning I saw the corps of General Porter.
Question. Which direction were they taking f

Answer. They were moving along parallel with the Manasses Gap Railroad in the-

direction of the battle.'

Question. Which direction do you mean by tnat ?

Answ^er. That is about the position we occupied [between the forks of the Manassas
and Gainesville road and Manassas Junction] when we were in bivouac alongside the
Manassas Gap Railroad. The corps of General Porter passed by, going up in that
direction. [Up the Manassas and Gainesville road.]

Question. At what time did they pass you f

Answer. About nine o'clock.

Question. While you were there, what indications were there, if any, of a battle
that day ?

Answer. At that tbne there was artillenj, and durhig the day at different times thei-e was
musketry. It is my recoUectioii that there was musketry firing about the time that General
Fits-John Porter's troops passed up, for the reason that our men talked with those troops in re-

gard to the battle that they expected to takepart in—that appeared to be in progress at that time.

Question. How long did you hear during that day artillery and musketry firing f

Answer. My recollection is at intervals all day.

Brig, and Bvt. Maj. Gen. Jos. B. Carr, United States Volunteers, com-
manding Third Brigade, Hooker's division, Heintzelman's coit)S, says
(Board's Record, p. 836) his brigade marched from Blackburn's Ford and
was at the Matthews house about 11,3. m., supporting some batteries.

There w^as, uji to 12, firing in front and scattering infantry fire; that
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Generals Sigel and Schnrz reported to hiui that tlieir ammunition was
all expended, and lie sent in his brigade to their relief and became imme-
diately engaged and expended all their ammunition and had to send for
more.
About 2 p. m. a general attack took place.

Question. Then that contest, within your own knowledge, or battle, extended from
what time to what time during that day ?

Answer. I should judge from the appearance of the woods that I had entered ahout
twelve o'clock with my command, that they had been engaged all the morning—from
the appearance of the woods and the wounded and dead; there were a great many
wounded and dead.

Question. Federal?
Answer. Yes, sir.

Question. Have you been in other actions?
Answer. Yes ; several of them.
Question. How would you characfterize that battle as to severity, and the propor-

tion of loss of those engaged ?

Answer. Along our front I should say that it was as hotly a contested battle as I

had been in, with one or two exceptions. I would except Gettysburg and Chaucel-
lorsville. Our loss was not as heavy there as in those other battles, although it was
Aery severe.

Question. On the 29th?
Answer. Yes. sir.

Bvt. Brig. Gen. James M. Deems, then major First Maryland Cavalry,
on General Sigel's staff, has describetl (Board's Record, p, 839) a charge
of the enemy on General Schurz's division, about 11 or 12 o'clock.

Brig, and Bvt. Maj. Gen. G. W. Mindilj then assistant adjutant-gen-
eral to Kearney's division, Heintzelman's corps, says (Board's Eecord,
p. 845), that before his di^isiou reached the field, which was about 9 or

9J a. m., the indications of a battle were wounded men coming to the
rear, '^ and a considerable number of Confederate prisoners."

At noon, when he reached the extreme right of the army in view of

the battle-field, there was some infantry fighting going on hj the trooi)S

of General Carl Schurz's division^ and considerable cannonading.

Question by Recorder. Do you understand that the battle continued pretty much*
all day ?

Answer. There were no intermissions. * * *

First Lieut. Wm. Conivay, Twenty-second United States Infantry,

then Seventy-fourth New York Volunteers, Taylor's brigade. Hooker's
division, says (Board's Record, i>. 847) his brigade made a charge about
4 p. m.

The action was vQry severe; men were knocked down with stones.

"When we come to look at the evidence of some Confederates of Jack-
son's command, we will find that they were considerably out of ammu-
nition at that time.

Brig. Gen. Gilman Marston, United States Volunteers, then colonel

Second Kew Hampshire Volunteers, Grover's brigade (Board's Record,

"

p. 859). He was in Brig. Gen. Cuvier Grover's heroic bayonet charge
and lost 123 out of 300 men. He says that from twelve o'clock up to

between three and four there was a Little musketry fire on each side of

their position at Peach Grove (Dogan House,) and some artillery firing

to the left.

(Board's Record, p. 860.) There was pretty heavy artillery firing a lit-

tle to the left at dark.

That artillery firing was evidently the firing of Cooper's battery,

Meade's brigade, Reynolds' division, in order to be at the left of the

position of Brigadier-General Marston.
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Capt. James Haildoit^ Tliii'ty-sixth Ohio Voluuteers, said as follows
( Board's Record, p. 875)

:

* * * Oil the morning of tlio 20th we were at Maiiassias Junction.
Question (by Recorder.) Did you hear any firing that morning ? If so, where and

ill what direction ?

Answer. Wo did not leave there very early ; we were waiting for orders ; the major
inulor whom we were conveying these supplies would go off to get orders; we must
liuvo rcnjiiined there until near nine o'clock. In going from the station out toward
a large building wlii(;h the troops who were there said Avns McDowell's headquarters
• ir had bct'u, there was considerable cannonading, partially to our rear and off to the
1» ft. I recollect distinctly, as we went out toward that buildin«^ [Weir house], there
were quite a number of people at the building looking toward the direction of the
battle; we ourselves could see the smoke; there was considerable caunonading some
time between daylight aud eight or nine o'clock.

Asst. Adjt. Gen. Hazard Stevens, United States Volunteers, Stevens'
brigade, Reno's division, Burnside's corps (Board's Record, p. 524),
refers to four assaults^ known by hiin to liave been made by the national
troops on tlie enemy's lines, viz, one by his brigade, one by Hooker's
division, one by Kearney's division, and one by Nichols' brigade of
Reno's division.

Bvt. Maj. Gen. Oeor(/e H. Gordon United States Volunteers, Third
Brigade, First Division, Banks' Corps, introduced by petitioner (Jan-
uary 3, 1879), says, substantially, that the sounds of the battle of the
29tli were heard in Major-General Banks' corps, and alludes to their

anxiety as to the result.

Lieut. Stephen M. Weld, formerly petitioner's aide-de-camp, who was
called on liis behalf, testified to going with petitioner and General Mc-
Dowell from Dawkins' Branch to the Manassas Gap Railroad (Board's
Record, p. 2G8), and says that w^hile there he could both hear and see
the firing

—

Severe at times; then it would slacken off and be slight, and theu start oft' again.
* * * In a northerly direction we could see the shells bursting high in the air,

which would indicate it somewhere about Groveton.

Despite this witness' testimony, the petitioner has severely criticised

General McDowell for saying there was a battle raging.
We see, however, by Lieutenant Weld, who was there, the petitioner's

own witness, that there was a battle raging to the right.

Brig. Gen. I. H. Duvall, United States Volunteers, tlien major First
West Virginia Volunteers, says (Board's Record, p. 801) he went into

a<jtion with Milroy's brigade at 8 a. m., or earlier, and in referring to the
battle said, " It was a severe one at the start." He witnessed one assault
about 2 or 3 p. m. Some fighting, more or less, all day.

Maj. Gen. Gershorn Mott, United States Volunteers, then colonel Sixth
New Jersey Volunteers, Third Brigade, Kearney's division, Heintzel-
man's corps says (p. 808) he arrived on the field at noon and heard
artillery firing to the left.

Bvt. Brig. Gen. H. E, Tremaine, United States Volunteers, then
jting assistant adjutant-general Taylor's brigade. Hooker's division,

ime corps, says he arrived on the field a little before noon (Board's
jcord, p. 809).

The troops on the left, which I at that time understood to be General Sigel's, were
Jtty actively engaged. The troops oft" to the right, under Kearney, as I then uuder-

Itood, were more or less engaged.

Maj. Oliver C. Boshyshell, then captain, Forty-eighth Pennsylvania
''olunteers, first brigade, second division (Reno's) of the Ninth Corps
"lurnside's) (Board's Record, p. 872), says his regiment went into action
three and lost one-fifth of the men.
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Cai)t. John C. Broivn, Twentieth Indiana Yolunteers, Eobinson's brig-
ade, Kearney's division, Heintzelman's cori)s, says (p. 873) ''There was
heavy infantry firing on onr left and we expected it to strike ns." His
regiment lost about a hundred.

Maj. Gen. John C. BoMnsonj U. S. A. (retired), then brigadier-general
commanding brigade in Kearney's division, says his brigade lost 578
men (Board's Kecord, p. 834).

The record shows other witnesses to the fact that there was a battle
on the 29th August, but these citations seem sufficient to show that there
was fighting all day, artillery and infantry, and on Sigel's front partic-

ularly from noon to 3J p. m.
Maj. Samuel ^T. !Bewj«»?m, assistant adjutant-general, U. S. A., then

first lieutenant commanding Batter^" E, Second United States Artillery,

says he got into action as near as he can recollect about 1 p. m. at Grove-
ton, and for two hours was actively engaged with eighteen guns of the
enemy ranging from 1,000 to 1,500 yards from him (Board's Eecord, p.

613), and that they soon brought in eight more against him.
In discussing a military question it is quite needless to say that the

heavy fire of artiUery is generally but a prelude to the infantry assault

at the moment when the opposing forces are broken or the opposing fire

silenced.

It may be that the infantry T\iU remain hours in expectation of such
opportunity while the cannonading continues. Therefore it is the duty
of co-operating forces to be ready and to move into action, in order to

create such a diversion as will enable tlie main attack to be successful.

CONFEDERATE ACCOUNTS OF BATTLE.

When we look at the Confederate accounts of the battle of the 29th
August, 18G2, we find them in perfect accord with those of the Union
commanders on the question whether there was a battle that day or not.

In his official report to the Confederate Government of this day's bat-

tle, the late Genersil Eobert E. Lee said (Board's Record, p. 520), ''the

battle raged with great fury "; that, in one part of the field, there were
''several hours of severe fighting^^- that the " contest was close and ob-

stinate"; that "the enemy was repeatedly repidsed, but again pressed
on the attack with fresh troops"; that "the battle continued until 9 p.

m."; that it was " the darkness of the night" which "put a stop to the
engagement," and that his " loss was severe."

All through the report he uses the expressions " battle was raging,"
" warmly engaged," and " severe contest," showing how this superior

military critic viewed the battle of the 29th (Board's Record, p. 519).

Maj. Gen. A. P. Hill, in his report to Maj. Gen. T. J. Jackson, dated
25th February, 1863, speaks of the repulse of " six distinct and separate

assaults, a portion of the time the men being without a cartridge," and
says that " soon his reserves were all in."

A critical examination of all the Confederate reports will not i)rove

uninstructive in this connection.

In examining the testimony of "Confederate" witnesses before this

Board, we find further corroboration.

Henry Kyd Douglass, formerly major and assistant adjutant-general

to the Confederate General T. J. Jackson, called by government, testified

as follows (Board's Record, p. 704)

:

Question. The force that advanced against A. P. Hili's division—what was its char-

acter as to strength and numbers ?

Answer. Well, being on the oth-r side, it would be difficult for me to deterniiue.

Whether it was attacked by divisions or brigades, I really do arrt know ; but there
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were a number of attacks made, not less, I should suppose, than half a dozen, at differ-

ent times.
Question. How were those attacks ('arried on ?

Answer. Those attacks were vigorous dashes ; brief, but very determined, atid very

4jallant.

Question. How close did the opposing lines get ?

Answer. Very close. Our line was driven back once or twice; then they moved
forward again.
Question. What was the character of losses of that day's battle—heavy or light?
Answer. I think the loss in A. P. Hill's division was heavy enough to be called

serious ; I should not say it was very heavy or very disastrous.

Question. I understand you to say that the battle lasted from between two and three
o'clock u]» to what time ?

Answer. Dark. There was some little skirmishing or finng after dark, but you can-
not call it an attack.
Question. About what time did the final attack begin upon your lines?

Answer. Do you mean the last assault ?

Question. Yes. There were a series of attacks, one after the other ?

Answer. Yes ; at different intervals. The first attack was something after two ; the
last may have been about sundown.
Question. Were the attacks made by hcivy bodies of troops or by a light body,

comparatively?
Answer. The attacks covered Hill's division front; with what commands they were

made on the other side, I would have hesitation in saying ; they were vigorous.

Question. At the close of the day's action, on the 29th August, do you recollect
what was the state of the supply of ammunition in your division ?

Answer. General A. P. Hill was in a very bad way. His ammunition was in some
brigades almost entirely exhausted.

James Lonffstreet, lat« lieutenant-general in the Confederate army, so
called, says (Board's Record, p. 62)

:

At the time we approached. General Jackson was engaged making a very severe fight
* * a severe artillery combat going on * * * Infantry fight lasted from about

5 o'clock until dark. * * * Knew of no terrific battle raging that day with contin-
uous fury from daylight until after dark that day.

He previously said

:

I did not note the time by my watch of any occurrence of that field.

He thus disputes the accuracy of Robert E. Lee's report, but in his
own official report dated near Winchester, Va., 10th October, 1862,
^oard's Record, p. 521), he said, after describing his march to join
Jackson after passing through Thoroughfare Gap on the 29th

:

The noise of battle was heard before we reached Gainesville. The march was
iquickened to the extent of our capacity. The excitement of battle seemed to give
[new life and strength to onv jaded men. * * *

His recollection would seem to be very much less vivid and exact than
in 1862, for he testified before this Board in reference to that march as
follows

:

Question by Rkcorder. Were your troops in a, jaded condition at that time!
Answer. I should hardly thinkthey were.

This witness from his jiosition during the rebellion as an officer of high
rank in the rebel army was brought prominently into this case as one
whose testimony would apparently have to be considered as conclusive
even if it did conflict with that of respectable Union officers.

Two instances have been given of the uncertainty of his recollection,

viz:

1. His statements here as to the size of Cadmus M. Wilcox's division,

contradicted by the latter.

2d. His statements here as to the condition his men were in when
they passed through Gainesv ille, contradicted by his own official report
as well as by Col. Thomas L. Rosser (Fifth Virginia Cavalry, Stuart's

9 G
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division), who testifies (Board's Eecord, p. 115o) that Longstreet's com-
mand came from the direction of Thoroughfare Gap ''in a very forced
and disordered march * * moving rapidly and draggling badly."

3. A third instance is found in the mynbers he says Brig. Gen. Beverly
H. Kobertson, of Stuart's cavalry division, Jackson's command, had
there in his brigade. Longstreet (Board's Eecord, p. 73) i)uts them at

3,000, but Robertson himself says he had 2,500 (Board's Eecord, p. 173).
A fourth instance is found in Longstreet's statement (Board's Eecord,

p. 72) that he has no recollection of seeing any cavalry that day.
John S. Moshy, formerly colonel of Major-General J. E. B." Stuart's

staff, testified as follows (Board's Eecord, p. 887)

:

Question. When did that hattle begin on the 29th—what time of day ?

Answer. Pretty early on the morning of the 29th there was heavy lighting.
Question. How long did that continue ?

Answer. My recollection is that there was heavy fighting during most of the day.
Early in the morning I suppose I was about the rear of the center of Jaclison's line,

and I suppose about eight, or nine, or ten o'clock there came a report that our left

flank had been turned, over in the direction of Sudley ; I went over there with the
First Virginia Cavalry, according to my recollection, for the purpose of checking that,
and we were there the whole of the day.

Question. What of the action could you see and hear? Describe all that you recall

of that action.

Answer. We could not see the fighting. I was with this cavalry, and I suppose we
were half a mile, or part of the time within a mile of it. In the morning this regiment
that I got with I suppose was not half a mile in the rear of Jackson's line ; but when the
report came that the Federal cavalry was over on Jackson's left, and there was danger
of their capturing his wagons and ambulances that were in the rear of Sudley Church,
this cavalry was sent over there to protect Jackson's left, and I went with it.

Question. Do you know what the losses of Jackson were in that action ?

Answer. No, sir.

Question. From twelve o'clock noon up to three o'clock in the afternoon, do you
recollect the character (tf the fighting as far as you could judge from the sound f

Answer. My general recollection of it is that most of the day there was heavy fight-

ing. I cannot particularize.
Question. Miisketry and artillery?

Answer. Musketry and artillery.

Charles Marshall, formerly aid-de-camp to the Confederate General
R. E. Lee, having been called for petitioner (Board's Eecord, p. 1000), in

asserting that he was at the Gibbon wood on or about 12 o'clock, and
noticing Confederate dead and wounded on the Warrenton pike, said,

"There was a good deal of artillery and musketry firing on that road"
before he got up there.

The petitioner has been forced to the assertion that there was no bat-

tle on the 29th August, 1862 (Opening Statement, pp. 42 and 57), in order
to excuse his inaction in consequence of the Count de Paris's rule, cited

by me.
Unfortunately for the petitioner, he has advanced too many and con-

tradictory defenses, which can only be explained on the ground that his

case as here presented and on his trial is largely an afterthought.

When he was at the Weir House at Manassas Station that morning,
conversing with Major-General McDowell (Board's Eecord, p. 875), thej

smoke of battle could be seen, and persons there were watching itsj

progress and listening to the cannonading. •

The unqualified statement of petitioner that there was no battle on]

the 29th is positively disproven by two of his own dispatches of that]

day, found in his own opening statement before this Board, viz:

First. (No. 28, to General Morell.) To push over and aid Sigel. * * * See ifj

you cannot help Sigel. If you find him retiring, move back toward Manassas.

Second. (No. 29.) The enemy appear to have driven our forces back, the fire of thej

enemy having advanced and ours retired. I have determined to withdraw to Manas-
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lie says hv (iK'titioncr) went To the head oi the column, ami fouml lie

liiid been misinformed, ami no action was therefore taken hy him to

carry out the determination expressed so i)ositiveIy in that disjnitch.

These dispatches are fatal to petitioner's theory, even if Col. E. G.
MarshalPs evidence alone was not.

We have seen that he undertook, even earlier in the day, to carry out
the same determination to retire, based on the name belief as to our repulse.

If he was misinformed at that second time, as he alleges in his open-
ing statement, when did he again ascertain ire were being beaten on the

right f for he sent another recently-discovered dispatch, addressed to Gen-
eral McDowell OR King, in which he said

:

How goes the hat tie f It seems to go to onr rear.

Does this indicate no knowledge on his part of a battle ?

Again, in another newly-discovered disi)atch, this time to General Mc-
Dowell, he said

:

The firing on my right has so far retired that, as I cannot advance and have failed

to get over to yon, except by the route taken hy King, I shall withdraw to Manassas.

Did he withdraw as he, in this dispatch, positively announced he
woidd ? We shall find that he commenced the movement. In the pre-

vious dispatch he said he had determined to withdraw to Manassas.
He afterwards concluded not to. In this dispatch to McDowell, dated
6 p. m., he said he did withdraw Morell, who held the advance.
As to whether there was a battle on the 29th, he is precluded from

denying it by his own dispatches, officially made at the time, and having
failed in proving the alternative expressed by the Count de Paris, was
properly convicted of '' shamefully failing to go to the aid of Major- General
FopC'S troops, and did shamefully retreat and fall back with his army and
leave to the disasters of a presumed defeat the said army, and did fail, by
any attempt to attacJc the enemy, to aid in averting the misfortunes of a dis-

aster that would have endangered the safety of the national Capital^
It was not necessary h^ should go back to Manassas Junction, though

a considerable portion of his troops did move back by his direct orders.

He put his troops where they were not available, and he did it know-
ing a battle was^—to use the language of General Lee—"raging" at the
time.

No argument, however skillful, can influence these facts. General
Pope or any of his subordinate corps-commanders may have made move-
ments which to others may not seem to have been as effective as if some
other movement had been made. His plan of battle may be criticised,

his mode of attack commented upon by unfriendly critics, but none of
this has any relation to the petitioner. The duty of the latter was plain
and obligatory. He did not do it, and judgment came, the judgment of
his peers.

In vain did he on that fatal 29th August go to the point in his col-

umn most remote from the sound of the enemy's cannon, and calmly
wait the issue between the contending forces with a safe line of retreat
open to himself.

Did he hope for a favorable opportunity to come at the last moment
to protect a retreat f Such things history shows have happened before.

LONGSTREET'S DEFENSIVE POSITION 29tH AUGUST.

The next point to be considered is the position of the co-operating
Confederate forces which arrived on the 29th August to the suj^port of
Jackson's hard-i)ressed troops.
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By glauciug at the map it will be seeu that ^'Gainesville" was the
key to the Confederate position on that day. It was of vital imi)ortance
to General R. E. Lee

—

First. To prevent aflmik movement from any portion of the Army of the

Potomac^ via Warrenton Junction.

Second. To maintain communication ivith ThorougJifare Gap, through
which advancing re-enforcements, including Andersoii's division of Long-
street''s command, were expected.

General Lee did not and could not properly know what peculiar influ-

ences were operating to retard the arrival of additional as'sistance from
the Army of the Potomac. Therefore we find from the official Confed-
erate reports that at 8 a. m., the 29th August, while Lee was still at

Thoroughfare Gap, he dispatched Major Hairston, commissar^' of sub-

sistence on Major-General Stuart's staff, to Warrenton, Ya., to ascertain

whether any of our Army was there.

The turnpike from Centreville, it will be noticed, passed by the stone
house and through Groveton and Gainesville to Warrenton; consequently
any Union force from the Rappahannock, via Wanenton, would have
struck in his rear and interposed, if in sufficient force, between his com-
mand near Gainesville and Thoroughfare Gap.

It was not until 8 p. m., the 29th August, that Lee became apprised

that there was no danger from that quarter.

The following is th« report (Board's Record, p. 540)

:

REPORT OF MAJOR S. II. HAIRSTOX, DIVISION QUARTERMASTKR, STUART\s CAVALRY
DIVISION.

Gainesa'ILLK, AuijKsl 29, 1862—8 p. m.
To Colonel Chilton, A. A. G. :

In obedience to Geiiei*al Lee's order I started this morning at eight o'clock A¥ith one
hnudred and fifty cavalry t© go to WaiTenton, '^ to find out if any of the enemy's forces

were still in the Vicinity of that place." I went from Thoroughfare to the right on a

by-road, which took me into the Winchester road two miles below Warrenton, and
came up to the rear of the town. I inquired of the citizens and persons I met on the

way, but could not hear that any of their forces were in the vicinity of that place.

They informed me that the last left yesterday in the direction of Gainesville and War-
renton Junction. We picked up on the way forty-six prisoners, thirty muskets and
rifles, one deserter from the Stuart horse artillery, and one sutler, with his wagon and
driver. I also paroled two lieutenants in Warrenton, who were too sick to travel.

What shall I do-with the }>risouers ?

SAMUEL H. HAIRSTON,
Major Commanding, by order of General Lee.

Note.—This was made of men fiom every regiment in yoiir command, with one
entire company, headed by the captain, that General Lee had handled at Thoroughfare
and turned over to me when he ordered me to go on the expedition. s. H. H.

On the 29th August, therefore, the Confederate General in Chief may
be said to have been fighting what General Pope termed a '^ defensive"

battle, because he had not all his forces available, viz : the large divi-

sions of Maj. Gen. D. H. Hill, consisting of five brigades with artillery;

Maj. Gen. L. McLaws' of four brigades, and Maj. Gen. E. H. Anderson's
" very full division " of Maj. Gen. Longstreet's special command (Board's

Eecord, p. 61.)

Already had Heintzelman's Corps, and Reno's division of Burnside's

corps, Reynolds' division of Pennsylvania Reserves, and petitioner's

corps, all of the Army of the Potomac, joined General Pope from the

Peninsula.
Sumner's Corps (second) and Franklin's corps (sixth) and the re-

mainder of the Army of the Potomac had been afforded reasonable time

to evacuate Harrison's Landing on James River and come into position,

and the latter was at Alexandria.
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At that time tliere were no regular (xtrpx organizations in the Confed-
erate army (RoanVs Kvcord, ]>. iF)0), and the senior division commanders
lomiiianded the ri;»lit and h'ft wings and (;ent^r of the army.
The fact that Lee loi't all his reserve artillery nnder Col. Stephen D.

Lee at Thoroughfare (Jap on the 21>th, shows that he was not prepared
for an olt'ensive movement against unknown forces (Board's Kecord,

p. 120).

Tart of the forces which came np to Gainesville on the 20th appear,
according to Longstreet's testimony, if his recollection is reliable, to have
arrived at Thoroughfare Gap nearly half a day before attempting to
shove through.
He testified as follows (Board's Record, p. 70) on cross-examination

:

Question. Wa.s uot the delay at Tlioroiiglifare Gap for half a day due partially at
least to the nneertaiuty as to General Pope's movements f

Answer. I think it must have been.
Question. Would yon not have been likely to know, being one of tlui two superior

commanders?
Answer. I would be likely to know if General Lee expressed an opinion as to the

o<'cat^ion of the delay, more likely than anybody else. I think if he had known that
Jaekson was pressed and wanted re-enforcements he would not have allowed us to
halt on th(^ west side of the gap. I think it is probably because he did not know auy-
thiu<? about it that we were detained there. If he had exi)ected that gap would have
been occupied by Pope's troops, we would have moved immediately through. I think
we had some mounted stragglers who had been out to the front and reported to us that
there was nothing up there in that direction, and we were a little suiimsed when we
found our troops driven back into the gap on the afternoon of the 28th.

Question. Then you are not prepared to say whether or not your delay there was
due partially to the fact that General Lee was not aware exactly of the movements of
General Pojie?
Answer. All those things, you know, have their relations one to another.

(Also Board's Record, p. 15-7, Charles Marshall's evidence.)
Longstreet further testified (Board's Record, p. 68), on cross-examin-

ation, that when he heard, on the 26th August, of Major-General Jackson
having been detached to make the movement around to the rear of Gen-
eral Pope's anny he exx)ressed considerable surprise to Lee, and intimated
his ox)inion that Jackson was in a very hazardous i^osition and liable to
be cut off.

That Lee was apprehensive for Jackson's safety is evident from the
fact of his sending a dispatch to the latter.

WiUiam W. Bhiclcford, then captain of engineers in the Confederate
service, called bv government, testified as follows (Board's Record, p.

693):

Question. Can you fix, with any degree of certainty, about what time in the morn-
ing that was f

Answer. No, sir ; not exactly. The only thing I recollect about it is that it was
early in the day. We had been looking to Longstreet's coming with a great deal
of anxiety, and I rei-ollect the feeling of relief that I had when tStuart told me that
he was going to ojkmi connnunication with him ; and the impression made upon my
mind at the time w as that it was surti<iently early in the day for him to be there by
any time within which the enemy would probably make an attack.

Question. Can you swear at all as to the hour at which you met General Lee before
iching Gainesville?
Answer. No, sir ; I could not swear to the exact hour, except that it was quite early

In the day.
Question. What fixes it in your mind that it was quite early in the day f

Answer. The fact that we had been rather nervous about Longstreet's joining us;
and as soon as I heard that we were going out to op<'n connnunication to meet Gen-
eral Lee, I recollect the feeling of relief that I had in knowing that tluit Junction
would be made so soon in the day.

# » # *

Question. You say that the morning of the SUth y«»u wtn- mimhis ;in<.ui i..<tij^>ireet'8
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joiiniiji you, ami that you experionoed a feeliiig of relief when you found that you
were going to join him. What do you have reference to?

AnsAver. Jackson had been occupying an isolated position there, and we were anx-
ious for Longstreet to rejoin UkS. We knew that the enemy Avere concentratUig, and
we were anxious for our concentration to take place too.

Question. Was it the time you left the turnpike in company with General Stuart to
go down to make this reconnaissance that I am to understand a division of Long-
Street's troops had already passed the point where you were ?

Answer. I suppose a division had passed. I know while standing there the men
were Aery anxious to know what news there was from Jackson, and Ave were standing
on the turnpike tellino; them as they passed. Then they Avould cheer. That was the
first intelligeuce they had of Jackson's safety.

Alexander J). Payne, tlien first lieiiteiiant Fourtli Virginia Cavalry,
commanding Lee's body-gnard, called by petitioner, on cross examina-
tion said (Board's Eecord, p. 381) :

^

I haA'e reason to knoAv that General Lee Avas Aery uneasy about General Jackson
all the day before.

Capt. Eohert McEhlouney, T\Yenty-seventh Virginia Confederate In-

fantry, says (Board's Becord, p. 951) tliat, on the 29tli, Jackson's com-
mand was in " a rather exhausted condition," and Col. HenryKyd Douglas,
assistant adjutant-general that day with Jackson, says the latter that
morning was "rather trying to avoid" an engagement (Board's Eecord,

p. 707).

As Major-General Sigel, by General Pope's orders, attacked Jackson
at daylight of the 29th, and as the night before llicketts' and King's
divisions were so interposed as to prevent Jackson's withdrawal, Lee
was forced to come ui) sufliciently near to prevent Jackson being crushed

;

Jnit not knowing what forces he had to contend with he remained in such a
position as to cover Gainesville and protect his line of communication with

Thoroughfare Gap.
This is the explanation why his co-operating divisions under Wilcox,

Kemper, Jones, and Hood, comprising i^art of Longstreet's command,
were not shoved into action.

They were strong enough to hold open the line of retreat for Jacksou,
and towards evening, at sunset. Hood's division and Evans' brigade,

supported by Wilcox's, was ordered to attack one of McDowell's divisions

(King's), under Hatch, down the WaiTcnton pike, but was anticipated

by the latter (Board's Eecord, p. 529).

For Longstreet to say that General Lee was very anxious for him to

bring on a battle on the 29th, is to say that which is very unlikely to

have been the actual case (Board's Eecord, p. 64).

1st. Because Lee did not know how many or where all the Union forces

then were.
2d. Because petitioner's corps was on his right flank.

3d. Because Banks' corps, over ten thousand strong, was also on his

right flank at Bristoe on a direct road into Gainesville in his rear, and not

more than five miles from it.

That he may have desired Longstreet to make some tentative move-
ment to develop the strength of the opposing Union forces is not iui-

probable.
Even on the next day (30th August) after his reserve artillery and Ander-

son's division hadjoined him and he felt assured that therewas no army of

the Potomac corps coming up from the Eap])ahannock, through Warren-
ton on to his rear, he did not attack, but awaited the attack which Gen-
eral Pope made in the afternoon.

With this insight into the plans of the Confederate general, his opera-

tions on the 29th can be readily understood, and we can see why Wil-
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cox's, KeinjKT's, and Jones' divisions novcr fired a shot on tlie 29th
(Board's Record, p. 2;J2), while .Jackson's command on the other hand
expended qnite all their ammunition (Hoard's Record, ]). 707).

Lon<?street makes a very sipiiticant admission in his evidence. He
says that with Lee's i)ermission he made a personal reconnaissance and
jjot as f.ir forward along by Young's Branch as he dared venture, and
thought there was a force along above the Warrenton and Gainesville

j)ike—artillery, and infantry too—"a considerable force," and that it

would l)e a little hazardous to make a front attack, that is making a
parallel battery, throwing his troops forward so as to breast the storm.

So he rei)orted to General Lee that he had sonu^ doubt of their l»eing

able to carry the position (Board's Record, p. 03).

While he and Lee were still discussing this, he says General Stuart
sent

—

A ro})ort of the atlvanor of a force against liis right.

As soon as that came, (weucral Lee ordered him (Longstreet) to cross to that i)oiut

to re-euforce it, which he did with three hrigades under Wilcox.

Now Longstreet, in his official rej)ort, dated 10th October, 1802. puts
this circumstance at a late hour hi the day. This is what his irport
says (Board's Record, p. 521)

:

Thre^ hrigades, nnder General Wilcox, were thrown forward to the support of the
left, and three others, under General Kemper, to the support of the right of these com-
mands. General U. R. Jones' division was })laced upon the Manassas Gap Railroad to
the right and in echelon with regard to the three last brigades. Colonel Walton placed
his batteries in a commanding position between my line and that of General Jackson,
and engaged the enemy for several hours in a severe and su('cessful artillery duel. At
a late hour in the day Major-General Stuart rei>orted the approach of the enemy in
heavy columns against my extreme right. I withdrew General Wilcox, with his three
brigades, from the left, and placed his command in i)Ositiou to support Joues in case of
an attack against my right. After some few shots the enemy with<lrew his forces,

moving them around towards his front, and about fonr o'clock in the afternoon bi'gan
to press forward against General Jackson's position. Wilcox's brigades were moved
back to their former position, and Hood's two brigades, supported by Evans, were
quickly pressed forward to the attack.

The expression at a ^^late hour" is somewhat indefinite—though it is

quite unlikely he could have intended it to apply to as early an hour in

the afternoou even as 2 o'clock, at which he now puts it (p. 72)—yet he
says before this Board that this advance reported by Stuart was what
ke afterwards learned to be McDowell's and petitioner's forces on the
Manassas and Gaines\ille dirt road (Board's Record, p. 63).

Unfortunately the information which he received aftenvard does not
corresi)ond with the facts, as neither petitioner nor General McDowell
made any advance whatever on that road after noon.
We are left in no doubt as to the time when Stuart made a report of

the advance of Union forces on Longstreet's right, because Cadmus M.
Wilcox, one of Longstreet's division commanders (Board's Record, j).

530), who hiul been stationed with his division a considerable time in

reserve on the north of the AN^arrentou turnpike, in his official rei>ort,

dated 11th October, 1862, said as follows relative to his own three bri-

gades :

At half past four or live p. m. tin* three brigades were moved across to the right of
the turnpike, a mile or more, to the Manassas Gap Railroad. While here musketry was
heard to our left, on the tnrn])ike. This tiring continued, with n>ore or less vivacity,
until sundown. Now the connnand was ordered back to the turnpike and forward on
this to the support of General Hood, who had become engaged with the enemv. and
had driven him back some distance, inflicting s»»vere loss upon him, being checked in
his successes bv the darkness of the niiiht.
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Before this Board, Wilcox, who was one of petitioner's witnesses, also-

testified as to this movement of his division as follows :

Question. Next after that what order did you get ?

Answer. In the afternoon, about half past four or Jive, I was moved over to the right
of the pike. ^ * * ("Board's Kecord, p. 230). I remained there until near sundown.
Meantime there luid been some musketry heard on the pike, &c.

Hi' thus corroborates his official rei)ort in this interesting particular

and tixes the hour.
I.ungstreet, on cross-examination (Board's Record, p. 68), said he was

informed of the position of petitioner's troops about 2 o'clock p. m.
If, as soon as his divisions were all deployed, Lee wanted him, ac-

cording to his statement, to bring on a general engagement, and if he
took a. little time to make a reconnaissance of the ground and reported at

once to Lee on the fieUt, and while discussing the matter received Stu-

art's report at wiiat he himself terms a '' late hour in the day," it is

l>lain—
First. That his troops were not all up from Gainesville so as to be

deployed into line before 3 p. m.—possibly nearer 4 p. m.—despite the
earlier hour given by him ; because, according to Col. E. G. Marshall^

Thirteenth ]New^ York Volnnteers (now colonel, U. S. A., retired), i)eti-

tioner's witness, who commanded the latter's skirmish-line, the enemy's

^^
force conUmted to come dotvn all day:, in fact until ofie ok'loelc at nigliV^

(Gr. 0. M. Record, p. 190); and Major George Ryland, jr., same regiment,

another of petitioner's witnesses on the latter's trial, who had been on the
skirmish-line, sworeas follows:

Question by accused. Do you know at wluit hour they [the enemy] conmienced
forming, or about what hour ?

Answer. They commeuced forming between tiro and three o'clock, 1 think (G. C. M.
Eecord, p. 174).

Thus two of the best-informed officers under petitioner confirmed this

particular evidence of Longstreet.

Brigadier-General Charles Griffin, United States Volunteers, another
of ptnitioner's witnesses on his trial, said ((t. C. M. Record, p. 1(33):

That heavy bodies of troops were x>assing from Thorouglifare Gaj) down towards
our front all day long—that is, that they passed. Some of them may have been three
miles, some of them may have been five miles, and some of them may not have been
over J,000 yards from us.

Therefore, all of Longstreet's assumed 25,000 men could not have been
up in position by 1 or 2 or 3 i). m.

Second. It is also plain that when Longstreet made his reconnaissance

about 4 p. m. he gave no heed or attention to the position where peti-

tioner's cori^s was lying inactive, quite out of sight, but devoted his at-

tention to the Union forces near the Warrenton, Gainesville, Groveton
and Centreville turnpike.

This, we shall see, harmonizes exactly with the evidence of distin-

guished Union officers who have testified in this case.

Third. It is also plain that it was the i^resence of Union troops Avholly

north of i)etitioner's position which made Longstreet reluctant to attack,

and induced him to tell Lee it would be a ^^ little hazardous."

This fact, with the report between I and 4i p. m. of the advance from
Bristoe toward Gainesville, toward Lee's rear, of the brigade of observa-

tion sent out by Major-General N. P. Banks, United States Volnnteers,

caused the Confederate commander to maintain his condition of inaction

until apprehension from that quarter had disapi)eared, and at sunset he
shoved in down the pike Hood's division and Evans' brigade, with Wil-

cox's division as support, into an action with King's division, near the
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Gibbon wood, whioli Instt'd, acconliii^ toCn'iK^ral Lee's and other official

reiKHts, until ni:^k p. 3I. (Board's Record, pj). 521, 5."57). Loiif^street also

IMits it until i> p. ni. in liis report.

As, after noon, it is certain that petitioner's ox)rps were kept by him
in a state of complete inactivity, stretched in column along a roatl con-

cealed bj- woods for at least three miles to the rear, it is quite clear that
Lee and Longstreet gave him no attention.

If, as Longstreet says, a reconnaissance to his front, hear the Warren-
ton pike, nuide him believe a front attack, even with his assumed 25,000
men, would be "hazardous," the inquiry naturally suggests itself. What
\\ould have been the consequences to his command had the petitioner

im»hed fonrard on his (Longstreet's) right flank, supi)ortedas he would
have been by the gallant Reynolds, with his division attached to Mc-
Dowell's corps, and by Schenck's division of SigePs corps and Stevens'
brigade of Keno, all of which were south of the Warrenton turnpike, and
8upi)orted by King's division of ^NIcDoAvell's cori)sl

All our movements of tlie left w ing sonth of the Warrenton turnpike
were absolutely paralyzed that day and rendered of no avail in conse-
quence of petitioner's lamentable failure.

His pretense that his skillful arrangements to put his own forces out
of sight and in a "defensive" position, so as to hold the enemy in his
front, while at the same time, on the right flank of General Pope's Army,
assault after assaidt w as being made on the Confederate lines, is a pre-

tense such as was, possibly, never before ventured upon in a judicial in-

vestigation by any defendant having military training.

Indeed, his own witness, Charles Marshallj aide-de camp to Lee, says
(Board's Kecord, p. 171), on his (petitioner's) assumption of facts that
Lee withdrew Wilcox's division of Longstreet's command from the right
late in the afternoon and sent him up on to the pike to support Hood,
heeaune he believed ''^ there would he no further movement against his right,

^''

Brig. Gen. Jo/i;t Buford^ U. S. Volunteers, petitioner's original w^itness,

did, as appears of record, observe the advance of Longstreet and Lee
through Gainesville on the 29th August, and estimated their numbers
liberally at 14,000.

Cadmus M. ^yilcox, division commander un<ler Longstreet, (petitioner's

witness), testifies that the brigades and divisions were all together
(Board's Record, p. 230).

Longstreet^ and Charles U. Williams^ then aide-de-camp to T>. R. Jones,
another division commander (both petitioner's witnesses), confirm this

(Board's Record, pp. 60, 221).
Bu ford's estimate and report, made fi*om personal and careful obser-

vation at the time, is much more reliable than the recollection of these
Confederates, which, as wt have seen, varied among themselves to the
extent of several thousands.
Buford testified in 1S62 that the cavalry with that marching column

was about 500 (G. C. M. Record, p. 188); and also so reported to Major-
General McDowell on the morning of the 29th August; yet Beverly H.
Robertson and Longstreet each, as we have seen, put it note, from recol-

t
lection merely, as respectively 2,500 and 3,000.
These discrepancies are glaring.

^At the close of the evidence before this Board (3d January) petitioner
kproduced the witness Leachman, and inquired, not howevfer in sur-

Kebuttal of anything developed during the recess, as to the character of
the country behind Pageland Lane, which he declared to be a "morass."
He also previously said (Board's Record, p. 141), men could only have
gone down the Manassas Gap Railroad to J. W. Jeffers' in single file, as
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the culverts were open 5 and yet^ we know, General McDowell galloped
rajndly down.

His reliability is further exemplified when cross-questioned as to

"Monroe's" or Stuart's Hill, which overlooks his house (Board's Eecord,
p. 142)

:

Question. Is there any commanding elevation south from the Warrenton pike from
which you can se^ Centreville ? . .

Answer. No, sir; not in the topography of the country at that time, nor is there
now.

As to the ground west of Pageland Lane, Longstreet himself indi-

cates that he came into position back of it, and threw put one battery
northwest of Pageland Lane (Board's Eecord, p. ()S). The Board has
got to take what may, for explanation, be termed "judicial" notice of the
character of the country, and I insist that the country back of Pageland
Lane is high ground.
James Mitchell^ formerly a captain, First Virginia Volunteers, Kem-

per's division, called by petitioner (Board's Record, p. 385), says that to

the best of his recollection they must have advanced to near Pageland
Lane, and then filed on to the right and passed down an old and unfre-

quented road for some distance, and then diverged into the fields through
the woods, rurther on he said as follows (Board's Record, p. 386)

:

I saw no Federal troops at all that day.

This is the only witness who has been produced in this case from
Kemper's division of Longstreet's command, and his statement shows
conclusively how far back that division must have been placed, so far

as the battle was concerned.
The position of the portion of Longstreet's command which arrived near

the field on this 29th of Augaist, is only indirectly of importance.
Assuming it to have been as far east as the easterly edge of the "Gib-

bon wood," where petitioner seeks to put it, such position would only
have put the petitioner in a better position to attack the enemy's flank

and possible rear, than the position actually taken by Longstreet as indi-

cated by me.
Some few of the Confederates brought before this Board by petitioner

give evidence directly contradictory to that formerly and now given by
IJnion ofticers, as indicati\ e of the enemy's position. And this evidence
of the Union officers is supported by that of citizens and Confederates.

It must be remembered that the enemy occupied substantially the

same ground for two days, having been moved back or forward in some
instances half a mile or more.
On the other hand, the Union officers were up on that line only one day,

Consequently there is no possibility of confusion when they indicate that

they were located in a i>articular x>osition.

As to the Confederates, there is strong probability that what was said,

for example, by Charles Marshall, of Lee's staff (Board's Record, pp. 158,

995), as to Longstreet's position, really referred to the 30th instead of

the 29th August.
A good illustration of this is found in the Re\;. FrankUn Stringfellow's

testimony (Board's Record, p. 1034). He was on duty with Maj. Gen. J.

E. B. Stuart, mentioned several incidents which occurred, and gives his

recollection of seeing regiments in position back of Pageland Lane, yet

when he came to describe iwsitions subsequent to the first seen by him,

he became confused; and confounded the two days' battles so completely

as to ask to have his testimony not considered.

There is gTcat discrepancy between petitioner's witnesses Longstreet

and Chas. Marshall as to the formers station.
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Ijongstreet (Board's Record, p. 08) put his line on the easterly slope ot

the Dou^his Browner house hill (where it w^ould have been exjmsed to

t lie fire of the Union batteries), and carried it down on a line with Meadow-
ville J^ane. (See his niaj).)

Chus. Marshall, equally positive, puts Longstreet far in advance of
Longstreet himself and to the east edge of the ^'Gibbon" wood (Board's

Itecord, pp. 157, 240, and 100()) by 11 a. ni.

However (Board's Kecord, j). 096), in another i)art of his testimony, he
says that some time on the 29th or 30th, he does not recollect which, he was
sent on a certain duty.
Alexander 1). Payne, formerly first lieutenant Fourth Virginia Con-

federate Cavalry, commanding Lee's guards, having been called for peti-

tioner, says (Board's Becord, p. 382), that Hood's division formed in the
Gibbon wood, very soon after Lee got there, between 10 and 11 a. m.,

nearer 10.

Jubal A. Early, then brigadier-general Confederate service, a govern-
ment Avitness, says (Board's Kecord, p. 850) that Hood came up about
11 a. ni. He furt^ler testifies as follow s

:

I moved my own brigade across Pageland road aud waited there some time imtil

these two regiments LUiii'^^^uth and Thirty-tirst Virginia Infantry] could be with-
drawn ; their'i>lace had to be supplied by some other troops on the flank*

/ suppose it was hi the ofieruoou sometime, before those regiments got there, I lay
there waiting for some time and then moved off to the left in the rear of our line.

It will be noticed that these two regiments of Early's had been early

in the day pushed down to guard Jackson's right flank.

Henry Kyd Douglas, assistant adjutant-general to Maj. Gen. T. J.

Jackson on the 29th August, a government witness, testified as follows

(Board's Record, p. 705)

:

Question. Do you recollect seeing General Longstreet coming into position?
Answer. I do not. 1 d(»n't recollect seeing General Longstreet until about the time

Hood's command became involved, late in the evening. I think I had gone to Gen-
eral Jackson, and was sent to Longstreet to see what that was.

Question. That was along the line of attack f

Answer. That was rather on Longstreet's left. There was a gap between Jackson's
right and the position taken by Longstreet. That gap was a senes of hilh, as far as
I can recollect, occupied by artillery controlled by Colonel Kirchuer, Jackson's chief
of staff. I hg,ve not been there since the war. I do not attempt to be accurate about
topographical features.

William W. Blackford, then ca])tain of engineers, on Stuart's staff,

subsequently lieutenant-colonel of engineers, a government witness
(Board's Record, p. 701), when asked whether, according to his recol-

lection, the Confederate lines included Cundiiie's and the ravine near
" Meadow^\dlle Lane," answered as follows

:

Answer. Long-street's first line was back of that ; 1 think hi.> first Hue was in these

woods. [West of Pageland Lane.]

This witness had, just before testifying, been on the ground (Board's
Record, p. 090), and knew the country.

Leicis B. Carrico, who resides on the battle-ground, called by govern-
ment, testified as follows (Board's Record, p. 982)

:

Question. Where do you reside ?

Answer. Prince William County, Virginia.
Question. Where did you reside on the '29th of August, 1862?
AiiSMer. Where I now reside, very near the Manassas Gap Raih-oad.
Question. Were you there on that day f

Answer. I was.
Question. LTp to what hour in the day did you remain there f

Answer. I was there until very late Friday evening.
Question. During that day did you see any Confederate forces ? If so, when' ?
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Answer. I saw some cavalry scouts during that day, and in the evening there was a
"battery firing some 75 or 80 yards hack of my house/ just west of my house, and an
officer came there and told me I was in danger, and to take niy family and go hack of
the line. '

Question. Where did you go then ?

Answer. I went up the road ahout a mile, to a farm ()wiie<l now by Major Xutt.
Question. Towards Gainesville ?

Answer. Between there and Gainesville.
Question. Did you meet any Confederate force on that trip ? If so ' about where ?

Answer. I saw them a little beyond Hampton Cole's, a very small number. They
were sitting down on the side of the railroad, and their battery, that m as planted at
the back of my house—that opened upon the Federal troops directly after I passed it

;

and when I got up there against them, they got up and took shelter on the embank-
ment of the railroad.

Question. Did you at that time see any troops to tlie south of the railroad ?

Answer. None at all except a little picket force that was a little to the south of the
railroad, just above there ; a small picket force.

Question. Did any Confederate force pass to the east of your house during the day f

If so, in what direction did they go ?

Answer. I saw none pass to the eastw^ard. I saw some shelling from the back of
what is called the Britt farm, and a disabled Federal wagon at the mouth of a lane
called Compton's lane.

Question. About what time in the day was that?
Answer. I could hardly say ; twelve or one o'clock.

* ^ # * * * tt

Question. What do you mean by the expression ''evening"?
Answer. I mean something like three or four o'clock; somewhere thereabouts.
Question. How do you fix the time ?

Answer. I fix the time by having to leave home, and having to go the small dis-
tance I did go.

Question. What room did you stay in ?

Answer. I was all over the house ; very often up-stairs, looking out of the window.
Question. Which way?
Answer. Towards Dawkins' Branch.

* 7f # * Tf * Jf

Question. What time was the cannon posted rhtn-e f

Answer. Possibly four o'clock.
Question. You are positive about that ?

Answer. I am not positive; but according to the best of my judgment it was i)rob-
ably as late as four.

Question. Was it earlier or later than four ?

Answer. It Avas not earlier, I do not think ; not earlier than three I am very sure.

Question. Were there any soldiers of any description about your house, except the
battery ?

Answer. On Friday there was a Federal force in Mr. Lewis' field, to the east of my
house.

Question. Where was Lewis' field ?

Answer. Within 300 or 400 yards to the east of my house.
Question. Were there any about your house ? ,

Answer. Yes ; there were some of the Federal forces ; two men that I had had some
acquaintance with, who were imny house when this wagon was disabled at the end
of Compton's lane.

Question. About where is the place where you carried your family?
Answer. Immediately at the Manassas Eailroad, one mile past Hampton Cole's.

Question. You say you did not meet any considerable body of the Confederate force
on your way there ?

Answer. Yes ; I do say it ; and I saw no considerable body there as I stated to you
and General Porter, if he was with you, until I got home next morning, about sun-up.
They came there to my house and destroyed a great deal.

William T. Jfowroe, residing on ^^ Stuart's Hill," called by government,
testified as follows (Board's Record, p. 986)

:

Question. Do you recollect anything of the occurrences of the 29th of August, 1862?
Answer. I recollect about eleven o'clock General Longstreet's troops first came in

there, or about twelve; I reckon that battery was posted on that hill—it may have
been a little earlier, but not later than twelve o'clock.
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Question. Do yon know in what diioction that battery wiw Aredf
Answer. It tired in the «lireeti»)n of Grovetoa.
Question. Did it eontinue to tire in that dirertion ?

Answer. It tired in tliat direction some hour, or maybe more.
(Question. Do you kni)W where it w«'nt t«) from that point f

Answer. It went (h)wn by. just into the depot whieh is now upon the railroad, and
from there to the hill at the Britt house.

Question. Did you see it there in position?
Answer. At the Britt house? Yes.

Question. In which direction did it fire from there?
Answer. At first it fired in the direction of the Lewis house. [Witness indicates

Leachman's.J Whether it fired in that direction all the time, I don't know.
Question. You did not see it fire in any other direction ?

Answer. No, sir ; the Federal troops at the time were around the Leachman house,
and this battery graped them, fired grape and canister.

Question. Do you know where the Confederate lines were, or forces, on that day,
awide from that i>articular battery that finally got down to the Britt house?
Answer. There was infantry just in here, running from the Warrenton an<l Gaines-

ville pike [back of Pageland lane]. There was an anny-road running through there,
and then they were posted on this road. [.Witness marks the map. 1

Question. Do you know how far down they were posted?
Answer. I don't know. [Witness closes his marking at the road just northwest of

Charles Randall's. ] The skirmish line was drawn down as far as Vessel's.

Question. When did you first see the Confederate lines advance beyond Pageland
lane during that day—the infantry ?

Answer. I don't know when this part of the line advanced at all. [Down near the
railroad.] It moved down under the hill, out of sight of the house. I did not see
them.

Question. Off in what direction ?

Answer. Ott" in this way, I su})pose. [In the direction of Hampton Cole's,]
Question. Down along the railroad, do you say f

Answer. They moved in that direction, down along the railroad.
Question. About what time of day was that ?

Answer. I would not say positively. I think it was about the middle of the after-

noon, say three or four o'clock.

Question. You were describino; some portion of the line that you did see.

Answer. This portion of the line marched through by the house^—that was about
three o'clock. [The line just north of the house. ]

Question. That portion of the line between your house and the turnpike, you mea\i f

Answer. Yes, sir.

Question. Marched to the front about four o'clock ?

Answer. I think it was General Huntou's brigade. General Hunton was along with
the brigade, and I thought he w as conmianding.

Question. Do you know of the advance of any of the other Confederate forces that
day, during the day ?

Answer. I do not.
# * * * #

Cross-examination

:

Question. How do you fix the time of the arrival of the Confederate force by your
!. ise in the morning ?

Answer. The first came in al»out ten o'clock.

Question. Where did they come ?

Answer. Marched around in here then. [On the army road.] But 'by eleven o'clock
.t line was forme<l, and the troops were lying there in the line of battle.

I ^Miestion. How do you fix those times ?

Answer. Well, I had a time-piece.
Question. Did you look at the clock ?

Answer. I do not say that it was exactly that time.
(Question. It was in reference to the clock that you fixed it at about that time ?

Answer. Yes.

< question. How far down had they formed—down the railroad—^by ten or eleven
< .lock?
Answer. They had formed down as far as the railroad by eleven o'clock.
(Question. How long did they remain there ?

Answer. I know that they were there about one. When they left I don't know.
• y had gone about four o'clock.
\»uestion. Did you hear any cannonading anywhere withih a mile to the south or

> .theast of your pkice before their arrival?
Answer. I did not.
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Question. Di«l you hear any tiring'of guns off towanls Carrico's house at or about
tlie time of their arrival ?

Answer. I didn't h^ar until after they arrived.
Question. How long after f

Answer. Some hour; maybe hour and a half.

Question. Did you hear any about three or four o'clock in the afternoon at Carrico's
house f

Answer. Yes ; I heard that. But the first guns I heard at all were—well, I heard,
tliis battery.

Question. I do not refer to the battery near your house.
Answer. The lirst tire I heard alter that was one o'clock.
Question. Where was that f

Answer. That wa« off here in the direction of Dawkins' Branch.
Question. Can you see Dawkins' Branch from your house f

Answer. No, sir ; we cannot see the branch, 1>ut we can see the hills on both sides.

Question. Can you see the hill near Dawkins' Branch?
Answer. Yes, sir.

Question. Do you know of any firing by Carrico's house about twelve o'clock?

Answer. I know there was none at tAvelve or one o'clock, either.

Question. Do you know that all that arrived there remained ther^ until one o'clock ?

Answer. I know they staid there on this part of the line until one o'clock.
Question. The whole force that was there ?

Answer. I understood the skirmish line.

Question. Could you see from your house to Hampton Cole's?
Answer. Very plainly.

Question. Could you see any lines of troops that would be formed along what is

called Meadowville lane ?

Answer. I did not see any troops at all formed along Meadowville lane, but about
some time between three and four o'clock there Avere some Confederate troops formed
right along here in the woods [south of'Hampton Cole's], I think one regiment.

Question. Did you see the effect of the fire from the hill near your house in the
direction of Groveton ?

Answer. I saw that there was infantry in this field [east of Gibbons' battle-ground],
lying along in there [south of the pike]. When this battery commenced firing, they
got back into the woods.

Question. You mean along the branch running up from Lewis' lane No. 1 towards
tlie letter ^'V" in "Gainesville"—the line was just alongside of the strip of woods
between the branch and that?
Answer. Eight along in the edge of theicoods. [Witness marks the point on the Doug-

lass Pope map as ''Monroe.''] That was about 12 o'clock.

Question. They retired then ?

Answer. Yes ; they got back into the woods.
Question. How long did you remain where you could see the direction of that firing ?

Answer. Just as long as that battery was on the hill. That was some hour and a
half.

» ^' * * # * «

Question. How do you fix the time of the advance of a Confederate force from behind
your house at three or four o'clock ?

Answer. I don't know when they moved, but about 4 they were gone. They were
there as late as one o'clock, and at four o'clock they were gone.

Question. If troops had been lying along here parallel with and east of Pageland
lane west of Meadowville lane, in the direction of Douglass Hill, would you have been
able to see them ?

Answer. I would if they had been in here. [East of Pageland lane, west of
Meadowville lane, and parallel to Pageland lane, about midway between.]

By the President of the Board:

Qiiestion. The troops you saw coming up marched along what road ?

Answer. I did not see them march at all. W^hen I first saw them they were stand-
ing in line, back of Pageland lane.

Question. That was about what time ?

Answer. Between ten and eleven o'clock.

Question. The first you saw was the skirmish line ?

Answer. The first troops I saw was the skirmish line.
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From the evidouco of Letris B. Carrieo it apuears

:

l8t. Tliat duriiijj the day some of the Union soldiers came to bis

house.
2d. Tliat the first Confederates who came near his house did so in the

afternoon between 3 and 4 o'clock, although he saw some scouts possibly
earlier.

3d. That a Confederate battery was not posted back of his house
until about 4 p. m. ; and

4th. That the lirst Confederate troops he saw were a little beyond
Hampton C'ole's when he went back at that time tow^ards Gainesville.

5th. That he saw some shelling from back of the "Kritt" farm.

(\th. That there were some Union troops in the Lewis fields.

From the evidence of William T. Monroe it appears

:

1st. That Longstreefs troops came into position back of Pageland
lane between 11 and 12 m.

2d. That Longstreet's troops formed down the railroad about 10 or 11
a. m., and were there about 1 p. m.

3d. That a battery was placed on the hill and forced first towards
Groveton, for an hour, maybe more, and then moved down first near
the depot on the railroad, and then to the Britt house from whence it

fired for a time in the direction of the Lewis-Leachman house.
4th. That some of Longstreet's forces moved, he supposes, in the direc-

tion of Hami)ton Cole's, somewhere between 3 and 4 p. m.
5th. Tliat about 4 p. m. Hampton's brigade moved forward.
)th. Some time between 3 andf'4 p. m. there were some Confederate

troops along in the roads south of Hamilton Cole's, he thinks one regi-

ment.
7th. He noticed effect of firing on Union forces between Gibbon battle-

ground and strip of woods east.

The battery continued firing an hour and a half.

Bushrod W. Frohel, then major commanding artillery of Hood's Con-
federate division, Longstreet's command, a govermnent witness, says
that he was ordered to go to the right or south of the Warrenton turn-
pike, somewhere between 10 o'clock and noon or about 11 o'clock.

He then testifies as follows (Board's Kecord, i>. 709)

:

Answer. I was ordered by General Byrne to General J. E. B. Stuart, and Captain
Johnson, of General Lee's staff", was sent with me to show me where I could find him.

Question. "Where did you find J. E. B. Stuart

f

Answer. I found him near the Manassas Railroad. I stated in that report that it

was near the Orange Railroad; it was a mistake, owing to not having a map to refer
to. It was near the Manassas Railroad.

Question. What then transpired?
Answer. Ho said the enemy were advancing up the road and for me to go into posi-

tion and fire.

Question. What road did you understand the enemy were advancing on ?

Answer. I don't recollect. My impression is now some one told us they were ad-
vancing on what was called the Ocoquan.

Question. From what direction f

Answer. The direction of Manassas Junction.
Question. What did you then do after you came into position ? •

Answer. I fired about fifteen or twenty rounds.
Question, Where was General Lee at this time!
Answer. He came over there just about the close of tlie firing.

Question. Did he have anything to say in reference to the firing?
Answer. I think he told us not to waste any ammunition; that we would have a use

for it before the day was over.
Question. When you fire<l those shots in what direction did you fire them?
Answer. As near as I can recollect it was in the direction of the railroad; pretty

nearly in the direction in which the railroad passed.
Question. What did the Federal troops that were advancing do when you fired?
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Answer. I think they commenced to retire aud moved, as near as I can recollect,
toward our left and their right.

Question. What was it that prevented your seeing the direction of that attack?
Answer. Woods.
Question. The woods near which they were ?

Answer. Yes.
Quevstion. Were they deployed when you saw them or were they advancing ?

Answer. We could see them, very indistinctly indeed, to the rear of the woods; it
seemed as if they were advancing. After they got into the woods, we could not see at
all.

Question. How long did you remain in that position?
Answer. I don't recollect

;
probably an hour.

Question. Was there any return to this artillery fire of yours ?

Answer. No^ sir.

Between Major Frobel and Mr. Munroe there is a contradiction as to
the point to which Frobel fired. However, he says his impression is

that some one at the time told him onr forces were advancing on the
Ocoqnan road, which is designated on the map as the " Manassas and
Gainesville'' dirt road.
The time at which he places himself on Munroe's or Stuart's Hill cor-

responds to the time of arrival of the head of petitioner's column on the
ridge back of Dawkins' Branch.
We must not forget that it appears in evidence (see Mr. WTieeler's

latest testimony, corroborated by Leachman's, if the latter's evidence
is reliable in anything) that the Manassas Gap Kailroad at Dawkius'
Branch could be seen from Munroe's X)r Stuart's Hill, and also several
hundred yards toward^ the Manassas and Gainesville dirt road, and
the ridge back of the branch along which Griffin's brigade, after Mc-
Dowell left, moved up to and across the railroad into the little pine
bushes which, without exj)loration of any kind on the part of anybody,
were found sufficient pretended obstacle to prevent the infantry com-
plying with General McDowell's orders given before he left, to go into
action where the dust indicated the arrival of reinforcements to Jackson.

Col. Thomas L. Rosser, Fifth Virginia Cavalry, Stuart's division, a
government witness, testified, from Saint Paul, Miun., as follows

:

7th interrogatory. Where were you at daylight on the morning of the twenty-ninth
of August, eighteen hundred and sixty-two ?

Answer. I was on Jackson's extreme right, with pickets under my command, on the
Alexandria and Warrenton turnpike, and otlier roads leading in from the direction of
the Orange and Alexandria Railroad.
8th interrogatory. Do you know where Sudley Church is ? If so, where were you

in reference to that point ?

Answer. I do ; and I was further up the stream, and to the west of the church.
9th interrogatory. Did you join General Stuart that morning f If so, state at what

time, and narrate what happened.
Answer. At daylight I moved put, crossing the Alexandria and Warrenton turnpike,

and occupied a road leading off to Manassas Junction, a mile or two beyond the turn-
pike. At this point, about ten o'clock, I was joined by Stuart and his staif. Long-
street's command was coming in in a very forced and disordered march from the direc-

tion of Thoroughfare Gap, moving rapidly and straggling badly. My position was
taken up with reference to their protection from a gun of the enemy who were in my
front. When Stuart joined me, he notified me that the enemy was moving upon our
right flank, and otdered me to move my command up and down the dusty road, aud
to drag brush, and thus create a heavy dust as though troops were in motion. I kept
this up at least four or five hours.

10th interrogatory. Did you see Capt. John Pelham, or Major Patrick, or both, that
morning ? If so, where, under what circumstances, and what did they do to your
knowledge ?

Answer. I do not remember Patrick. Pelham came to where I was, late in the day,
with some artillery, and was moved out to the right, where he engaged the enemy.
There was firing—^at this time a cavalry command, with Stuart, moved out and relieved

me from my position. I then took position on the extreme right of Longstreet's line,

which was then forming.
#

i
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15th intwrojjatory. Were you soutli of the Wairenton. CinincBville and Centreville
j.ikc ni'ivr thisf If so, where <li<l you go, wliat diil you do, and by whose ortleret

Answer, I was all the tinir s«>uth of it. I assumed it in the first place without orders,

and remained there afterwards by General Stuart's orders.

lUth interrojratory. Do you know of any artillery firing south of the pike in the
ilireetion of Manassas .Junction or Bristoe iStation, on tlje twenty-ninth of August,
eii;liteen hundred and sixty-two f If so, where was it from, what was it directed to,

'wnat was its character an«l result f

Answer. The horse artillery, as I have stated, under Pelham. directed hy Stuart,
ived out and engaged the Federal forces. It was cast of Hay Market and south of
c turnpike. It was directed to a marching column or advancing column. It was so

reporte<l to me by my scouts. They also reported that the coluuni had halted.

17th interrogatory. If you were south of the (iainesville pike did you see any Federal
forces advancing from the ilirection of Manassas .Junction or Bristoe ? If so, do you
know whether any measures or expe<lie)its were taken by fTcneral Stuart or yourself,

or directed to be taken to retanl, impede, or prevent such advance, or to divert such
forces f If so, please state what they were.
Answer. Stuart reported the advanct; of a Federal force, and that led to the drag-

ging of brush as previously related.

Ist cross-inteiTogatory. Please mark upon the map ( iieieuiiKt artached) with a red
letter A the various jdaces where you know of your own knowledge your pickets were
placed about daylight on the right of .Jackson's forces, Aug. 2yth, lri62.

Answer to 1st cross-interrogatory. My pickets were posted along tlie line indicated
by the letter A marked on the map, as requested, on the date given. [From Pageland
ane on the pike to letter A in word Warreuton, then northeast to first brook.]
M cross-interrogatory. If you cannot do so, designate the roads which you know

I I your own knowledge were guarded by your pickets at that time.
Answer to 2d cross-interrogatory. My reply to the first <iuestiou answers that.
3d cross-interrogatoiy. Mark with a red letter B the road leading otf to Manassas

Junction which you say you occupied at daylight a mile or two beyond the turnpike.
Answer to 3d cross-inteiTogatory. My position was at the point which I have

marked on the map with the letter B 1, and my pickets w.ere extended out on the roads
indicated by the other letters B, which I have marked, as reciuested. [B is on Meadow-
ville lane, 1,400 feet north of Hampton Cole's ; B, B, B are at the junction of Meadow-
ville lane with old Warrenton and Alexandria road, on that road 2,200 feet east of
junction, and 1,800 feet southeast of junction on railroad.]

4th cross interrogatory. Mark with red letter C the point where General Stuart
joined you with his statf about ten o'clock of 2i>th Aug., 1862.

Answer to 4th cross-inteiTOgatory. It was at the forks of the roads which I have
marked on the maj) w itli the letter C. [Junction of Meadowville lane and old War-
renton and Alexandria road. ]

5th cross-intenogatory. Mark with red letter D where the forces of General Long-
street were when you first saw them on that day.
Answer to 5th cross-interrogatory. I have marked the points with the letters 1), as

near as I can on this map. [2,800 feet west of Pageland lane on the pike, then south
half-way to railroad.]

6th cross-inteiTogatory. Mark with the letter E the position of the "few of the
enemy who were in my (your) front," against whom you were i>osted to protect Long-
street's advancing forces, as I understand you to state.

Answer to 6th cross-inteixogatory. They run in front of my pickets at the points I

liave marked on the map with the letters E. [On the railroad 2,200 feet west of Daw-
kins' Branch, then into the woods to the southeast to the Manassas and Gainesville
dirt road.]
7th cross-interrogatory. Mark with red line and letters F F at each end of the lino

the distance and road along which your command dragge<l brush.
Answer to 7th cfoss-interrogatory. I have marked the map as requested. [ From
motion of Meadowville lane and old Warrenton road on the lane north 2,800 feet.]

8th cross-interrogatory. Did you, yourself, see this dragging of brush ?

Answer to 8th cross-interrogatory. I did.
9th cross-interrogatory. How many men were present for duty in your regiment
m said 29th August ?

Answer to 9th cross-inteirogatory. It was somewhere between three hundre<l and
)ur hundred.
10th cross-interrogatory. How many were dragging brush ?

Answer to 10th cross-interrogatory. There was a large detail—several companies

—

in the neighborhood of a hundred.
11th cross-interrogatory. With a view to getting their opinions as to hour ard

place of dragging brush on 29th of August, lt62, please state if you rememb« r the

10 G
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names aud addresses of any officers or men now living who were eye-witnesses of sucli

dragging.
Answer to lltli cross-interrogatory. The regiment was sul)sequently so badly cnt

lip that I do not now remember the name of a single living officer who was present,
unless it may be Hon. B. B. Donglas, now a member of Congress from Virginia.

12th cross-interrogatory. What time in the day did yoii begin dragging brush, and
Avhen did you end it ? State particularly how you tix the time.
Answer to 12th cross-interrogatory. We began it, as near as I can remember, about

ten o'clock in the morning. It must have been in the neighborhood of one,o'clock

when we quit. I state the time from my recollection.

13th cross-interrogatory. Draw a red line from the point where you said you met
General Stuart when he directed you to drag brush to a place marked New Market,
another from the same iirst-named point to Manassas Station; a third line to a point
where Milford road runs oft" at foot of map, and a fourth to Langley's Mills, and then
state the position with reference to either of these lines of the Union forces to delude
Avhom you dragged brush as Stuart reported them advancing.
Answer to 13tli cross-interrogatory. I have marked the lines on the map as requested.

The forces I desired to delude were reported to be in the direction of Manassas, between
the points I have previously marked on the map with the letters E and Manassas.

14th cross-interrogatory. Along what road did you understand the Union forces were
moving upon our (your) right ftank, because of which you were ordered to drag brush ?

Please mark the road with red letters G G and the position of the Union forces with
i"ed bars .

Answer to 14th cross-interrogatory. I only understood the Union forces were mov-
ing as stated. I did not see them, and cannot locate their position.

15th cross-interrogatory. In whose command was Major Pelham ; in that of Long-
street or of Jackson ?

Answer to 15th cross-interrogatory. Major Pelham was chief of artillery with Stuart,

finder Jackson.
IGth cross-interrogatory. Where were you when Pelham came to you ? Mark with

red letter H.
Answer to 16th cross-interrogatory. I was near the point I have marked with the

letter H ; about at the point marked C [near junction of Meadowville lane and old

Warrenton and Alexandria road].
17th cross-interrogatory. To what point and in which direction did Pelham "move

out to the right " where he engaged the enemy ? Mark point with red letter I and
direction with red arrow and letter K, ^.
Answer to 17th cross-interrogatory. I have marked the direction in which he went.

I do not know to what point he went. [A little east of south, towards Union skir-

mishers. ]

18th cross-interrogatory. How many guns had he with him ?

Answer to 18th cross-interrogatory. It is my impression he had only two.
19th cross-interrogatory. In which direction did he fire ? Mark with red arrow and

letter L.
Answer to 19th cross-interrogatory. I did not see him fire. I heard artillery in the

direction he took.
20th cross-interrogatory. Where were the enemy at whom he fired ? Mark with

red letter M.
Answer to 20th cross-interrogatory. That I could not tell.

21st cross-interrogatory. What cavalry command relieved you then, and from where
did they move out f Mark point with red letter N.
Answer to 21st cross-interrogatory. It is my imi)ression that I was relieved by Gen-

eral Bev. Robinson. They came in from the direction of Gainesville. I at once left

upon being relieved.

22d cross-interrogatory. Where was your position on extreme right of Longstreet,
which was then forming, as you say f Mark this position with red bars aud letter O.
Answer to 22d cross-interrogatory. I have marked the map as requested. Thetpoiut

near Brewer's Spring. [One thousand three hundred feet east of junction Meadow-
ville lane and old Warrenton and Alexandria road.]
23d cross-interrogatory. Do you know of your own o))servation that Jackson's

infantry was engaged all the morning ?

Answer to 23d cross-interrogatory. I know there was more or less firing all morning.
I did not consider it a regular engagement. There was no battle.

24th cross-interrogatory. Have you had your memory refreshed lately ? If so, state

when, where, and by whom, or what.
Answer to 24th cross-interrogatory. I have not. I have not even read the jiroceed-

ings of the present trial.

25th cross-interrogatory. Have you ever been over the ground you speak of since

1832 ? If so, state when, and if you have examined the topography particularl)\
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Answer to 25th cio.ss-intfirrogatiny. I have not heen on the fichl Minco that daj'.

1 liad previously examined the topography of tho comitrv ]tnrti(nlarly, and made a
inaj) of the first battle of Manassas.

B. S. Whitey then major and assistant inspector-general of the regular

Confeclerat43 army, serving on Maj. Gen. J. E. B. Stnart's statt*, called

by the government, testified as follows (Board's Record, p. 1052)

:

Question. Whore were you on the morning of Friday, August 29, 1862?
Answer. Near Sudley Church.
Question. Do you know anything that transpired in your immediate vicinity on that

morning ? If so, what was it ? [Map shown and explained to witness. ]

Answer. On that morning we were looking south ; there were'some troops appeared
on our left. Federal troo])s, and there was some little confusion in our ambulance train
just north of Sudley Springs.

Question. What then transpired ?

Answer. There were some artillery and troops put in position to open on the enemy
in that direction (witness indicates that the artillery was west of Sudley Church), firing

east across Bull Run.
Question. Do you know whose battery that was that was pnt in position?
Answer. Pelham's battery; he commanded the Stuart horse-artillery.

Question. What then transpired ?

Answer. Major Patrick was ordered to charge, and did charge the enemy in that
<Urection, and lost his life there.

Question. That morning after Major Patrick had those orders to charge, what did
you do ?

Answer. The enemy were driven away.
Question. Then what was the next event that transpired ?

Answer. We moved oif across the country to find out what had become of Long-
street's corps ; we moved off in this way, towards Thoroughfare Gap.

Question. Did you find General Longstreet's column or corps advancing ?

Answer. We did, between Hay Market and Gainesville.
Question. What did General Stuart then do ?

Answer. General Stuart then threw his command on Longstreet's right and moved
down with his right flank in the direction of Bristoe to Manassas Junction.

Question. What did you then observe ?

Answer. We took the road leading directly down the Manassas Gap Railroad ; there
is a road running parallel with it.

Question. How far down did you go ?

Answer. General Stuart threw his command on the right of Longstreet, and passed
down the Manassas Gap Railroad to about that point [west of Hampton Cole's

;
point

marked "W"].
Question. Then what did you do ?

Answer. We discovered a column in our front—discovered a force in our front com-
iiig from the direction of Manassas Junction to Bristoe.

Question. What sort of a point was that where you discovered this column coming,
80 far as observation is concerned ?

Answer. It was a good point for observation ; a high position, elevated ground.
We could see Thoroughfare Gap and Gainesville and all the surrounding country.
Mr. Maltby. Do you refer to the point where he was ?

The Recorder. Yes ; where they saw this column ai)proaching.
Question. How near the point on the railroad was it that this commanding ridge is?

Answer. Not very far from the railroad ; I suppose a half or three-quarters of a
mile—something like that.
Question. Could you indicate about where yon think it was ?

Answer. I think it was about there. [Marked thus :-}-.]
Question. You saw the column of troops advancing?
Answer. Yes.
Question. Did you at that time judge about how much of a colunni it was ?

Answer. I did not see it all, but it seemed to be a very large body of troops.
Question. What did General Stuart then do ?

Answer. He put a battery in position on that hill.

Question. Did yon receive any instructions at that time ?

Answer. I did.

Question. What were they ?

Answer. My instructions Were to put a battery in position there and open on the
column advancing in this direction. His instructions to me were to go to General
Jackson and report the fact of this column moving in that direction.

Question. Did you go and do it ?
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Answer. I did ; I went across Acre. [Parallel witli Pageland lane.] GeneralJack-
son's corps was here—that is, his command was along the Independent Manassas Gap
Railroad, and the batteries were posted right on a range of hills in the rear of that.

I fonnd General Jackson on a range of hills jnst in the rear of his battery.
Question. Having reported, what did you then do ?

.

Answer. I then started to return to General Stuart.
Question. Where did you go ?

Answer. I tried to take a little short cut going back to him. I made a little detour;
I passed where there had been a skirmish the evening before.

Question. Did you find any dead and wounded there ?

Answer. I did.

Question. North of the pike or south of the pike ?

Answer. On the north side.

Question Did you find General Stuart at once ?

Answer. It was some time before I found him ; a half or three-quarters of an
hour.

Question. Did you halt on the way going back?
Answer I passed a little time with General Jackson after I reported to him, because

the batteries were engaged ; his batteries were on Stony Ridge. (Witness indicates a
point back of the words '' Stony Ridge.") His line of battle was along the Independ-
ent line of the Manassas Gap Railroad ; there was a battery that came oiit about the
point of that woods (just northwest of the Matthews house and west of the Sudley
pike)

;
just about that point there was a battery from the Union side that came out

there and took position, and I staid there some time watching the artillery duel be-
tween the guns stationed here and that battery. Then going back to General Stuart
I took a little short cut «and passed over some ground where there had been a fight the
evening before, and there was some dead on the field. In going back I met a cousin
of mine, who conmianded a battalion connected with Ewell's corps, which was engaged
in this fight; he was reconnoitering ; I went along with him, and saw what was in

my front ; I suppose it was half or three-quarters of an hour, or maybe an hour, before

I got back to General Stuart.
# * * » * * :

Question. When you got back to General Stuart, where was he ?

Answer. Where I left him, on that hill. \

Question. At that time where was General Longstreet's command?
Answer. They had come down and were forming here. (Witness indicates a point

back, westerly of Pageland lane.

)

,

Question. About what time of day was it that this affair occurred at Sudley
Spiings ; before you and General Stuart started to cross the country towards Thorough-
fare Gap ?

Answer. Early in the morning.
Question. At what would you fix the time?
Answer. I suppose eight or nine o'clock in the morning.
Question. Did you remain at this point with General Stuart after vou got back on

this hill ?

Answer. I did.

Question. Wliat became of this column of troops that you saw advancing?
Answer. I don't know^ what became of them ; they disappeared from our front.

Question. Do you know of any other position being taken up by General Long-
street's command duriug the day in advance of the position that you have indica-

ted ? If so, when and where ? You indicated a position back of Pageland lane.

Answer. I do not.
Question. How long were you down in the neighborhood of thishill which you have

marked with a cross during that day; up to what time?
Answer. We were down there the greater yjart of the day ; we were on the extreme

right all the time afterward. The cavalry remained on the extreme right until the
morning of the 30th.

Question. Do you know of any other measures taken to retard the advance of this

column of troops from the direction of Manassas Junction orBristoe that day by Gen-
eral Stuart, other than the planting of the battery in that position ?

Answer. I do not. Before that battery was put in position Robertson's brigade of
cavalry and Rosser were engaging the enemy in our front. When the battery was
put in position and opened on the enemy it checked them, and they retired. Then
General Stuart told me to go to General Jackson and report the fact that this col-

umn was advancing in this direction.

Question. During that day what sort of an action was going on, on the 29th,[^to your
knowledge ?

Answer. There was very heavy fighting going on up here in Jackson's front.

Mr. Maltby. Did you see it?

Answer. I ln'ard tlit' musketry firing and I heard artillery.
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Qjiestiou. This en<j:ji<rrm(*ut which you speak of l>etween Robertson's cavalry aud
the euemy—what w a» it f

Answer. It was a skirmish simply.

Quostion. What time do you thiuk you uu^tGi'iunal Long-street between Haymarket
and GainesviUef
AnswiT. It was about eleven oVlock.
Question. Was General Lonn^strect at the liead of his column T

Answer. He was near the head of the column.
Question. Were there many troops in front of his command?
Answer. Not many.
Question. Were they advancing? •

Answer. They wer«'.

Question. Rai)idly?
Answer. They were marchinji; at an ordinary pace.

Question. State the style of march ; how many front?
Answer. They were marching in column.
Question. How many front ?

Answer. Marching in column of regiments, i)erhaps four abreast.

Question. Were they in close order?
Answer. Yes, sir.

Question. Would you swear it was eleven o'clock ?

Answer. It was about eleven o'clock.

Question. You are confident that none of Longstreet's forces had passed through
Gainesville before eleven o'clock ?

Answer. I don't think they had.
•*« * # * # * «

Question. Those hours are stated purely fi'om memory ?

Answ<'r. From memory simply.
Question. How did General Stuart throw his cavalry to the right of Longstreet's

column ?

Answer. By passing through Longstreet's line of march.
Question. Were they passed through in column.
Answer. No, sir.

Question. Howf
Answer. By single file.

Question. What became of the cavalry then?
Answer. They took the road leading parallel with the Manassas Gap Railroad, and

moved down in the direction of Manassas Junction.
Question. Did you remain with the cavalry or did you go with General Stuart ?j

Answer. I wasVith General Stuarts
Question. Did General Stuart have any conversation with General Longstreet or

Oeneral Lee ?

Answer. He did.

Question. About where was that ?

Answer. At the point where w^e met Longstreet's column.
Question. Was tliat while you were on the march, or was it while you were person-

ally stationars* ?

Answer. We were stationary at the time, of course, when we met Longstreet's
column ; they were together when this conversation took place. General Lee passed
his command on the road, and Longstreet then moved dowm with Stuart, and they
then and there moved down in the direction of Manassas Junction.

Question. How long a conversation did General Stuart have with General Lee or
General Longstreet ?

Answer. Ten or fifteen minutes.
Question. Did you converse at all with the men.
Answer. No, sir.

Question. Any of the command ?

Answer. No, sir.

Question. How long was it before you amved at the point marked "W" by you oii

this map ?

Answer. It could not have been over three-quarters of an hoiur or an hour.
Question. Then about what time would that make it when you arrived at the point

marked ''W"?
Answer. Between 11 and 12 o'clock.
Question. Nearer which ?

Answer. Nearer 12 than 11.

Question. Where were Rosser's cavalry at that time, if you know personally?
Answer. I judge they were right in ftet-e. (Witness indicates a point about south-

west of Hampton Cole's.)
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Question. Were they all there, do you know ?

Answer. Yes ; they were there.

Question. All?
Answer. All.

« * # * * * *
_

Question. You say that the distance from the railroad, or from the point "W" to

where those two cannon or that battery were posted by General Stuart, was from half
to three-quarters of a mile ; this map being on a scale of three inches to a mile, you
have marked it within half an inch, which would be far less than either of those

distances; how do you come to put it there—that cross-mark

?

Answer. That is about the distance they were ; about three-quarters of a mile from
this ridge.

Question. That not being three-quarters of a mile, where would you put their posi-

tion ?

Answer. There is about where the battery was. (The witness measures the map
and marks the point indicated thus : +*.)

Question. How did the forces of the enemy coming from the direction of Manassas
or Bristoe appear ; how were they formed ; in column, or line of battle, or how ?

Answer. They were in column.
Question. How far off?

Answer. They were about here. (Witness indicates a point on a line with *' SS" in

the word '^ Manassas" on the Manassas Gap Kailroad.)

Question. On the railroad?
Answer. Coming up this road running parallel to the railroad.

Question. From the position where you were, did you see any house in the direction

of those troops ?

Answer. Of course we could see the whole surrounding country.

Question. Did you see any house in the direction of those troops between you and
those troops, or nearly between you and those troops ?

Answer. There were several houses
;
yes.

Question. Were those troops near any house that you could see ?

Answer. They were near the Carraco house.
Question. Very near ?

Answer. Perhaps a little boyond.
Question. Did not you see any troops in the direction of the place marked "Lewis-

Leachman house" on that day?
Answer. Yes ; there were troops there, too.

Question. How were they disposed.

Answ^er. I could not say.

Question. Are you certain that no shots were fired from that direction at the men
about in the neighborhood of the Lew^is-Leachman house ? [The position indicated

being -f2].
Answer. No, I am not certain ; though I believe that there were.

Question. Are you not certain that most of the shots were fired in that direction ?

Answer. I am unable to answer that, for this reason : at the time that battery was
put in there [-j-^], firing in this direction upon the Manassas Gap Eailroad, General

Stuart requested that I should go here and report the fact to General Jackson, which
I did ; I went off there, and was gone at least three-quarters of an hour or an hour.

[Witness indicates a direction towards the Independent line of the Manassas Gap Eail-

road.] The firing commenced in the direction of the Manassas Gap Kailroad.

Question. How many shots ?

Answer. I do not know.
Question. Much firing ?

Answer. Yes ; a good deal.

Question. Fifty shots.

Answer. I could not say whether there were one or fifty, because when the firing

commenced, as I tell you, and that battery came in position, firing in this direction-r-

I know there were troops off here [towards the Lewis-Leachmau house]—some shots

may have been directed there in that direction [the Leachman house], audi went
away to report to General Jackson.

*' » -^ « * * # ^.
* *

Question. Are you positive that there were two shots ?

Answer. Yes ; I am positive that there were two shots.

Question. Three ?

Answer. Yes, there were three.
# ' # * * # * *

Question. Was there not firing due south from -f^, in the direction of Langley's

Mill?
Answer. That I cannot answer. The object of putting that battery in that position



137

was. wf s;i\v troops cominjij from thi.s (liroction, ami it was put ihvir lor tlie purpose
of Hrinji in that <lir«M-tion [Maiiansas (Jjip roa<l.]

(^u<'stiou. Iljivt' y<Ki been iuforiued during the last moutli of the poaitiou of the
column of troops commauded by General Porter, with reference to this map, on the
morninjx of tlu^ '29th f

Answer. I ha\'e not ; I do not know whether this was General Porter's column, or
who.s<> eolumn it was.

# # # . # « # •

Question. How did they api)ear to yon ; to be on top of a hill, or in a depression,
or in woods, or by woods, or in an open tield?

Answer. The position we occupied was a commanding one, of course. They were
in a depressed situation from the position we occupied. We were on this hill and they
were /<€;•<>. [Witness indicates.]

Question. In column, marching along the Manassas Gap Railroad ?

Answer. Ye^.

Question. Did you see the Manassas Gap Railroad right in their vicinity ?

Answer. The road they were marching on w^as pjirallel to the Manassas Gap Railroad.
Question. When you came back to that position did you see any Federal troops

anywhere f

Answer. Yes. There were Federal troops off here. [Indicating the lines of the
regiments. ]

Question. When you came back did you see Longstreet's command f

Answer. I saw Longstreet's command on my way back from General Stuart ; they
came and formed in here. [Pagelaud lane.]
Question. Did you remain in that position all day ?

Answer. We were there most all day. Do you mean me intlividually ?

Question. Yes.
Answer. No. I was backward and forward several times during the day.

,
I went

with messages from Stuart to Lee and Longstreet and to Jackson.
Question, Then, during that whole day, you were in the vicinity of Longstreet's

troops and knew of their i)osition ?

Question. You say you were on a hill that commanded views of the country in front
of you ?

Answer. We had a battery off here [W. 5] ; that is, there was a park of artillery in
position and Longstreet's command w-as about that way [south].

Question. Were there any artillery in front of the position called '' W. 5'' ?

Answer. Right there we had 19 or 20 pieces of artillery.

Question. Where '' W. 5 " is ?

Answer. Yes; between Jackson's line and Longstreet's line.

Question. Are you as positive about the position of the guns marked " W. 5" as you
are about the position of Hood '^ W. 3 " ?

Answer. Right here was where Hood was [witness indicates] ; beyond the piece of
woods there was a little branch ninning down; over .on a hill was a battery of the
Union troops.

By the Recorder :

Question. Do you know what these red lines stand for ?

Answer. No, sir ; I do not.
Question. These red lines are contour lines marking the heights, and these numbers,

2(K) and 210, and so forth, mark the elevations.
Answer. Hood was here [W. 3] ; then there was a small branch.
Question. Do you know the marks which indicate branches f

Answer. No, sir.

Mr. MaltBY. They are the black marks.
Answer. Well, that is the branch [Young's Branch]. My recollection is there was

a batteiy or several liatteries of the Federal forces right there.
*

Question. At Britt's?

Answer. Wait a moment ; it may be that piece of woods [between Britt's and Cnn-
liffe's]. There is where they were—in there [about south of the word '* Meadowville,"

under Cunliffe's]. There w<is a hill—I don't know^ how you mark it here—there was a
hill, a very nice position for artillery, where there^were several batteries that were
firing off here [at W. 5] in that direction; with Longstreet's command right in here
[W . 3].

Question. Did Longstreet's line curve from the position af the artillery [W. 5.] ?

Answer. I cannot answer that question. I had no connection with Longstreet's
command

; it was only observations in passing with messages from Stuart to Lee or
Jackson.

Question. Where was Lee's position, headquarters, where he could be l.eard from,
in reference to Longstreet's line, in front or behind it ?
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Answer. It was behind it.

Question. Can you locate on tlie map wliere General Lee's headquarters were!
Describe as near as possible what his headquarters were. Were they a house f

Answer. No ; the times I reported to him he was in the field j' he would move some-
times to one position, sometimes to another.

Question. How far behind Longstreet's front line was General Lee ?

Answer. I found General Lee at one time just on a hill, just behind General Hood,
when I went with a message to him, j ust behind General Hood's command ; he was
there with a glass looking oft" in the directiou where this battery was. [Southeasterly

towards Britt's. ]

Question. Do you know Col. Charles Marshall, of General Lee's staff' ?

Answer. I do. .

Question. Did you see him during the day ?

Answer. I did { several times.

. Question. "Was he in a stationary position, dismounted, or riding about ?

Answer. Riding about. Whenever I saw him he was mounted. I saw him several

times during the day, at different parts of the field.

Question. If his actual headquarters were about in the position marked P, would the

position of Hood be in the position you have assigned it or in advance of the letter P,

that being on the edge of a hill, as you see by the map, Cunlifie's being in a depres-

sion—where would you put the line of General Hood ?

Answer. General Hood's line was just here. [Witness indicates.]

Question. Suppose Lee's headquarters were where the letter P is, where would the

line of General Hood be on this map?
Answer. I never said that General Lee's headquarters were there [at the jwiut

marked P.]
« * * # # * *

Question. What time do you put it that you came back from General Jackson after

being sent over by General Stuart ?

Answer. Half past two or three o'clock.

Question. Do you know of any action that occurred along the Warrentou pike

:

infantry ?

Answer. I heard firing.

Question. What time was that ?
'

Answer. In the evening.
Question. About what time ?

Answer. General Jackson's command was engaged all the time.

Question. Was Hood's command engaged at allt

Answer. That evening they were.
Question. What time that evening ?

Answer. I suppose about three o'clock in the evening they were engaged ; two and
a half to three o'clock.

Question. Were they engaged vigorously ?

Answer. Quite a severe fight.

Question. Describe the action, so far as you observed it.

Answer. I w^as not present. I didn't see it. I heard the firing ; it lasted, I sujipose,

half to three-quarters of an hour.

Question. Was it very vigorous ?

Answer. It was a very sharp fight.

Question. Was that the only occasion in which Hood's command was engaged that

day, to your knowledge ?

Answer. To my knowledge that is the only one until next morning.
Question. You say it was three o'clock ?

Answer. Between two and three o'clock. It may have been after three. It was
after he had got in position,.

Question. How long after he got in position ?

Answer. He got in position, I suppose, about twelve or one o'clock. This engage-
ment took place about two and a half, or maybe three, or three and a half.

Question. Was it as late as five ?

Answer. I can't recollect. I don't think it was.
Question. What is your recollection about the time that that engagement took place

upon the Warrentou turnpike by Hood's troops?
Answer. I w^as away on the right. Of course there was fighting on the line. I

don't know what troops were engaged, but I know that Hood's troops had a tight there

that evening. I don't know whether it was three, or three and a half; it may have
been five o'clock. I know thev had a sharp fight there, and I heard it.

* * # # . * * *

Question. Do you fix that time with more or less precision; and, if so, why, than
the time you arrived at the point marked +'^ ?
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Answer. Hood's command had not formed at the time we left here ; he formed after-

wards.
* « # ^ # # #

Qnostiou. Df)es your memory serve you equally well as to fi,\i the hours stated by
you f

Answer. The houiN that I spoke of at the time I was conuected with our command,
of coui-se, ari' more clear in my mind.

Questiou. Thau the time when you heard the sound of vigorous battle near you ?

Answer. The cavalry were around on the ri«j;ht. Hood was ri«;ht in there [W*]

;

and thrre and a half or three o'clock, to the best of my recollection, is the time I heard
this sharp tij;htin;j: in Hood's front. From the position he occupied I supposed it was
his front, because we were just to his right.

* # « * # * *

Question. If it were proven that no Union troops were upon the Manassas Gap
Railroad in the position you have marked, and that the position which they actually
did o<^cupy—the corps refeiTed to in that neighborhood—was invisible from the posi-
tion that you occu]»ied
Answer. I never said it was a cor|)s; I said it was a column of troops.
Question. The coqis referred in that neighborhood, would you or would you not say

that those troops were in the neighborhood of Leachman's ?

Answer. I saw troops in both directions.
Question. Might they not have been on the Alexandria and Washington road, about

the junction of Lewis' lane No. 1 with that road?
Answer. No, sir; there were troops off there; we could not see them from the posi-

tion we occupied. There were troops over here both in the direction of the Lewis-
Leachman house and otf in the direction of the Manassas Gap Railroad.

Question. How nnich of the colunm did you see there on the Manassas Gap Railroad ?

Answer. I saw a good many troops there. I don't know how many they were.
Question. A regiment f

Answer. I sui>pose there were more ; two.
Question. Two regiments?
Answer. Yes; i)erliaps more than two regiments.
Question. How much of the line did you see?
Answer. I saw the column: they were moving in column.

* * » #* * m

Question. How many regiments should you judge you saw ?

Answer. I don't know how many regiments. When the head of that column ap-
j>eared there, this battery was put in position and opened on them. I went by direc-
tion of Stuart to Jaeksou to report to him.*##»»#

By the Recorder:
Question. Assuming Hood's division to be in the place you have indicated by W,

and suppose there had been a battery placed on this rise of ground marked C, would
that have fulfilled what you understood was the position of a battery firing oti' in the
direction of "W = " ?

Answer. Yes. Just beyond a small branch there was a hill, a very fine position for

artillery, and it was firing off in the direction of " W"\" The highest ground of that
hill is where that battery was placed, or rather a park of artillery ; 19 or 20 of our guns
were in that i>osition.

Question. Suppose that the column of troops that you saw on that morning, or on
the noon of Friday, August 29, had been coming up the dirt road from Manassas
Junction to Gainesville and was in the neighborhood of Dawkins' Run, would that
have been the position of the column that you saw according to the map?

(Objected to as leading.)
Answer. The troops that we saw approaching came more from the direction of Bristoe

than from Manassas.
Question. Therefore what road indicated on this map best fulfills the direction from

which you saw those troops coming !

(Objected to as leading.)
Answer. They were approaching more in the direction from Bristoe than from

Manassas.
* *

Question. Therefore what road best of the roads you see on this map shows th«
direction from which you saw those troops coming [map explained to the witness]?
Now where were the Federal troops ?

Answer. I remarked a while ago that the colunm that was advancing advanced
more from the direction of Bristoe than ManaSvSas.

Question. Here is Bristoe and there is Manassiis. Now where do you put it, what
direction? Make a line indicating the direction.
Answer. They must have come in ke^'e or in here.
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Question. Then yoii are not positive that you ^aw them on the Manassas Gap Rail-
road!
Answer. I never said I saw the Manassas Gap Railroad. I said I saw them on the

road running parallel with the Manassas Gap Railroad. They were not marching on
the railroad. They were marching on a road that I supposed, from the position I
occupied, was a line parallel with the Manassas Gap Raihoad ; they may have been
on this road [from Gainesville to Stuart's Hill] and took position there [at+ ^]. From
that position we saw the column coming up, but they were not on the railroad.

* * * * * # «

Question. Did you see the railroad in conjunction with seeing them, or at the same
time in connection with seeing them ? *

Answer. I could not say. I was not lookin;^ for railroads. I was looking for troops.
I don't recollect now whether I saw the railroad or not, because my attention was
directed to more important matters.
Question. Would you swear that those troops, Bristoe being here and Manassas there—

that those troops were not on this road to Milford f

Answer. No; they were not in that direction at all. They were off here [witness
indicates in the direction of the Manassas and Gainesville dirt road].

Question. Had you been to Bristoe that day f

Answer. No, sir ; we had been there the day before.
Question. How do you know where Bristoe was ?

Answer. Because I have been there a thousand times since.

Question. Could you see it from that position ?

Answer. I don't know tliat you could see the station, l>ut I knew the general direc-
tion, and had been all over that country time and again.

Question. Did you see any of the shot tired fall near tliat column ?

Answer. Yes, sir.

Question. What did the column do ?

Answer. The column seemed to retire.

Question. Did you see them retire ?

Answer. Yes ; I saw them give back.
Question. How did they retire ?

Answer. You know how troops retire. They gave back into a piece of woods ; and
just at that time I went off with a message, as I stated l>efore—went off Avith a mes-
sage to General Jackson from General Stuart.

Question. Did anybody mention a piece of woods to you in connection, with those
troops within the last month ?

Answer. Not if my memory serves me.
Question. Were you reminded of a piece of woods by any marks on the maj) ?

Answer. No, sir ; because my memory serves me clearly that it was just in a piece
of woods when the head of the column showed itself, and they retired back into the
woods, and we fired our artillery into this piece of woods.

Question. Did you see a smaller column march from this main column in advance
and deploy ?

Answer. I don't recollect. Wlien we took position there was a column advancing
more in the direction of Bristoe than from Manassas.

Question. Looking at the map where you m.ade a mark somewhat south and east

of Carraco's on the Manassas Gap Railroad, if that country was all open at that
time, would that position fulfill the position you have just indicated as where those
troops were that you saw that fell immediately back into the woods upon being fired

upon?
Answer. My recollection is that the scale of this map is about the distance they

Bhowed themselves in our front. I suppose that would indicate about three-quarters
of a mile, or something in that neighborhood—half or three-quarters of a mile. That
is aJ)out the distance that they were in our front when we discovered them and opened
upon them. At the same time we saw troops off in this direction [the Lewis-Leachman
house]; just about here there was a narrow range of wooded hills.

By Mr. Maltby :

Question. You say that the artillery were stationed on the right of Jackson at the

highest point on the ridge. Now, did Longstreet's line bend back from the line of

Jackson, or did they make an angle more nearly approaching right angles ?

Answer. I had nothing to do with Longstreet's position.

Question. But you saw it I

Answer. I passed in his rear several times.
Question. Take a pencil and mark Longstreet's line.

Answer. There was an angle formed between Jackson and Longstreet's line ;
Jack-

son's line ran along here. [Witness indicates.]
Question. Draw it in pencil. There is the Independent line of the Manassas Gap

Railroad. [Indicated to the witness.]
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Answer. Jackson's nrtilltTy was posted on this stony ridge.

Question. Draw a lino where the nineteen or twenty guns were iM>sted.

Answer. I ha<l no connection with Longstroet's command or Jackson's. 1 pa&scd in
the rear of both lines several times with messages. I did not inspect their lines. I
just speak from general recollection of their lines.

(Question. Then you do not recollect precisely where any one line was ?

Answer. I do
;
yes. I have indicated there is Jackson's line ; his artillery was posted

on this range of hills; General Longstreet formed here. [Witness indicates the differ-

ent positions.] Their lines did not join; there was an angle there, an opening, and
there is where the battery of artillery was.

(Question. Draw Jackson's line and the cannon of Longstreet.
Answer. I have indicated it. [Witness indicates the line of the Independent lino

of the Manassas Gap Railroad. ] His line did uot go down that far [indicating Sudley
Ohurch] ; it went to about there.

Question. Where do you nni Jackson's line ?

Answer. Jackson's line ran about in this direction. [Marked with a pencil.] That
is about the direction of Jackson's line.

The line indicated by the witness by means of a pencil is followed in ink by the
Recorder.

Question. Where were these eighteen or twenty guns of Jackson's?
Answer. That did not have reference to Jackson's command ; Jackson's artillery was

posted on this range of hills back of his line of battle. This park of artillery is where
WMsandW'^.

Question. You still say thiit Hood occupied that position, and that his right was
where + tmd + -}- are?
Answer. There is where Hood was ; right there.

By Mr. Maltby :

Question. Did you see General Longstreet's troops or General Hood's troops while
they were forming in line of battle on the 29th. and after they were formed?
Answer. I saw Hood's command after they had taken position.
Question. But not while they were forming ?

Answer. Not while they were forming.

By the Recorder :

Question. Did you see them before they were formed ? If so, at what time ?

Answer. Wlien we parted with them on the pike between Haymarket and Gaines-
ville, we took the right and moved down to this position where we saw the column
advancing. When that battery took position there and opened in that direction I
went witTi a message immediately to General Jackson, and passed over the ground
where I saw Hood's command. Afterwards, when I went on a message from Stuart to
Lee, I found him on that hill in the rear of Hood's line and delivered my message to
General Lee, looking to the south of the Warrenton pike on that hill.

Question. He was not in that position when you went to General Jackson with that
message ? ,

Answer. No, sir ; he had not taken position there then.

Eev. John Landstreet^Qdi\\e(\.\>j the Recorder, and examined in the city

of Baltimore October 22, 1878 (present, the Recorder and ]Mr. Maltby,
of counsel for the petitioner), being duly sworn, testified as follows

:

Question. State your residence and occupation.
Answer. Minister of the gospel in the Southern Methodist Church; I reside at

Reisterstown, Baltimore County, Maryland.
Question. What position did you hold in the Confederate Army of Northern Virginia

on the 29th of August, 18(52 ?

Answer. I was chaplain of the First Virginia Cavalrydming the entire war. Before
I was commissioned I was with General Stuart. I received my commission Avhile with
him. I had a little more liberty than some of the others had,'in view of my position,

preaching to the different commands, and would often absent myself with less formality
than some of the rest would. I was with him in all his important engagements, or,

if I was not with him, he would generally send for me if he knew where I was.
Question. Where were you on the morning of August 29, 1862?
Answer. I was between Sudley Springs and Aldie, about midway in the mountain.
Question. Did you join General Stuart that day f

Answer. I joined him for the first time for eight months, after our Catlett's Station
raid. I think I reached Sudley between eight and nine o'clock in the morning.

Question. Was General Stuart there ?

Answer. Yes, sir.

Question. Do you recollect any circumstance transpiring after you aiTived there?
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Answer. No, sir. Just before we arrived there was a little confusion or kind of
stampede among the baggage-train. I don't know that I noticed any of our cavalry
tliere unless it was those connected with the commissary and quartermaster's depart/-
ment. But there was a little skirmish there about that time which attracted my
attention.

Question. Did you see Captain Pelham any time that day?
Answer. Yes ; I saw him. I was very intimate with him. But where I saw him I

camiot tell. I liaA'^e a journal in which I noted everything. I kept it at the request
of General Stuart and partly for my own gratitication, but especially at his request.

Question. Do you know at what time you left Sudley ?

Answer, No, sir ; I recollect that the next j)lace where I was was called Cole's. It
was an elevated position, rather in the angle between Gainesville and Bristoe; Bristoe
being much farther olf. [Witness looks at the map.] It was Hampton Cole's.

Question. At what time in the day were you at Hampton Cole's? •

Answer. I did not have a watch, but I think it was somewhere towards ten o'clock
in the day.

Question. "What did you do or see there which has impressed itself upon your atten-
tion ?

Answer. There was considerable dust in this direction [witness indicates], indicat-
ing a body of troops; there was considerable down in this dire^?tion somewhere. At
any rate, General Stuart ordered some of the Fifth Cavalry to go and cut brush and
drag it along the road.

Question. [By Mr. Maltby.] Did you hear the order?
Answer. Yes ; to drag the brush along the Gainesville road, so as to serve as a ff^int

and to convey the impression that there was a force coming down the Gainesville road.
It was given, I distinctly recollect, to a member of the Fifth Virginia Cavalry.

Question. Who was the colonel of that regiment?
Answer. T. L. Rosser. We frequently after that conversed about it.

Question. What was done after that, while you were in the neighborhood of Hamp-
ton Cole's ?

Answer. Tliere was some firing from this position [+2], in the direction of this

approaching force ; and from my recollection of it the force was a considerable dis-

tance down. If 3 inches indicate a mile here, and if it was a life and death case, I
would say that it was inside of a mile that they were pif.

Question. You should say it was a distance of about a mile ?

Answer. I should say it was inside of a mile. It was not beyond a mile, certainly.

[Witness indicates from Hampton Cole's. ] There were several shots tired from this

point in the direction down there.
Question. In what direction ?

Answer. That depends entirely upon where the man was standing at the time, and
what he was looking at. I did not charge my mind much with this Manassas Gap
Railroad, though I knew it very well. But I would not say whether it was here or

there [whether right or left]. It was pretty much in line with this railroad. [Ma-
nassas Gap Railroad. ]

Question. What became of this column of troops upon those shots 1>eiiig fired?

Answer. I did not see them.
Question. They disaj^peared from your sight ?

Answer. Yes, sir.

Question. Did they remain in the position they were in when they were fired upon ?

Answer. No, sir. When my attention was directed to them they were where I could
see the column, or a considerable portion of it ; and they were marching in good order,

close column.
Question. Do you recollect how many shots were fired at them?
Answer. I do not; but I am positive I didn't hear half a dozen; I know I did not.

Question. How long did you remain in that position in the neighborhood of Hamp-
ton Cole's that day ?

Answer. I was sent off after that to hunt up the First Virginia Cavalry, not very
far from there at that time ; and I paid very little attention, indeed, from that time.

^Vhen Longstreet came and formed there, General Jackson being in position, I came
out from the command, and I was not in any of the fight at all except in the cavalry
movements—skirmishing.

Question. Where did General Longstreet form his command ?

Answer. It seems to me I struck a portion of Hood's connnand on General Long-
street's left, before I got anywhere in the direction of Longstreet's right. They seemed
to come in a good ways in the direction of General Longstreet's left^ if they were not
immediately on his flank.

Question. About where would you put them; north of the pike, across the pike, or

^outh of the pike ?

Answer. Which?
Question. Hood's division of that command ?
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Answer. From my roo<>ll«'otioii, ihvro was a portion of Lonj^stroct's connimnd tliafc

crossed tho Manassas Gap Kailroad [tlio witness marks a point with a pen] ; crossed
it, I am sure, some distance, but liow far I don't know. I do not think it was far. It

extended, I think, up in this way. Hood's was in front of it; part of it in the body
of the woods. My impression is tliat Hood came in a little in advance of Longstreet 9

left. I am certain I came to Hood before I camo to Lougstreet's force in positiou
[marked "Longstreet'' and ''Hood"].

Question. What time of day was that that they were all in position?^# * ** *# # #

Answer. It is my recollection that it was somewhere between two and three o'clock.

Question. Do you know whether or not either Hood or the remainder of Longstreet's
that was in advance to the east of Pageland lane at any time that day ?

Answer. I do not.

Question. Was your position such that you could see the location of Hood and
Longstreet during the afternoon ?

Answer. O, yes; I could go where I pleased.
Question. How long did tliis action of that day continue f

Answer. The tiring to my recollection continued up to about dark. It was near
dusk. At times it w as heavier than at others ; and at times severer than I ever heard
it in any engagement.

Question. What were your opportunities during that day of knowing the fact, pro-
vided General Hood had advanced east of Pageland lane! [Points of compass
ui)on the map explained to the witness. ]

Answ^er. My answer iv«i, that if I had a desire to know it, I could have known it

very easily ; but I didn't think about it at all. It was not in my mind. I was well
acquainted with Hood and his command, and that made the impression upon me in
coming to this point. I came from the direction where Jackson's command was, and
X)assed this heavy battery at the time, though I think there were a few more guns
there than I have heard stated to-day. ,

Question. How late in the day do you recollect seeing General Hood's division.
Answer. Between three and four o'clock.

Question. Where was it then ?

Answer. Where I have indicated on the map.
Question. Relative to the command that you heard given by General Stuart to the

member of the Fifth Virginia Cavalry t^o drag brush, what do you know about
whether that order was obeyed or not ?

•
'

.

Answer. After hearing this order given, and being very much interested in the ap-
proach of this column below^ there, I kept a lookout, and it was not long—I am sure not
more than 40 or 50 minutes—before the column of dust on the Gainesville road ap-
peared.

Question. You saw the column of dust arising?
Answer. I saw a cloud of dust.
Question. Arising from this dragging of brush ?

Answer. Yes.

Question. Who arrived first at Hampton Cole's, you or General Stuart ?

Answer. He did ; he was there when I got there.

Question. Will you describe the position on that map about where you saw the
column of dust arising after General Stuart gave the order ?

Answer. I think it was midway between tliis point and that.
Question. About midway between Hampton Cole's and Gainesville, along on the

line of the Manassas Gap Railroad ?

Answer. Yes. It may have been farther. There is some wood-land beyond that.
Question. Were yon on this commanding ridge where the guns were stationed, of

which you ha^e spoken

?

Answer. Yes ; right there at Hampton Cole's.
Question. Are you certain it was at Hampton Cole's, and not at Carraco's ?

Question. Did you arrive at Hampton Cole's before this battery was stationed upon
this ridge ?

Answer. Yes; the battery was put in position after I got there. This column from
this direction matle its ai>pear^ce after I got there.

Question. Wliat battel^ was placed there ?

Answer. I don't know.
Question. Were they guns belonging to Stuart's command ?

Answer. I think they were ; I am not certain of that.
* * *. « * * #

Question. From your station at Hampton Cole's, in which direction was Longstreet'8
command when you first saw it, without reference to the map?
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Answer. I am sorry you brought me a map with anything on it now, because my
impression is that Longstreet's line commenced on the other side of the Gainesville
road and crossed it, but did not cross it far, and came up and passed the Warrenton
turnpike ; and that Hood's command was extended beyond his left.

Question. Didn't you understand Hood's command to have been a part of Long-
street's command?
Answer. I mean Hood's division.

Question. In which direction, as you stood at Hamx^ton Cole's facing the enemy,
was Longstreet's command from you, with reference to your own person—to the left,

Tight, front, or rear ?

Answer. Looking down in the direction from which the enemy were coming, a por-
tion of it was in my rear and a portion of it was not.

Question. At the time you amved there at Hampton Cole's ?

Answer. No, sir. They did not get in this position at the time I arrived at Hamp-
ton Cole's. I arrived at Hampton Cole's about ten or eleven in the morning.

Question. Where were Ihe guns stationed in reference to Hampton Cole's ?

Answer. The guns were pointed down a little to the left of the railroad.

Question. How near were you to the guns ?

Answer. Right up by them.
Question. How much of that column did you see i

Answer. I could not say how many regiments there were. The column indicated
that it was the head of a considera])le body of men.

Question. What was that indication ?

Answer. They were marching in close column.
Question. Would not a regiment march in close column ?

Answer. Might not in as close column as that, and in good order. My judgment in
the matter was that it was the advance of a large army.

Question. Did you see a quarter of a mile of that column ?

Answer. No, sir.

Question. An eighth of a mile f

Answer. That is somewhere near it.

Question. Was it marching u])on a plain ?

Answer. I cannot tell you that. It did not appear to me As if they were coming up
a hill, nor as if they were coming down a hill.

Question. As if they were marching upon a plain ?

Answer, It looked pretty much as if they were on a level.

Question. Can you state' whether any bushes were to their right or left, or trees ?

Answer. No, I could not. My impression is that the country was pretty well open
left and right of where I first saw them.

Question. Did you see them in flank at all ?

Answer. No, sir.

Question. I don't know whether it is a military expression or not.

Answer. Do you mean did I see the rear of the enemy ?

Question. No, sir. I mean the side of the column as it advanced ?

Answer. No, sir ; it was the shortest space of time before the firing commenced here

nt Hampton Cole's before I saw them no more.

Question. Was this column to your right or left ?

Answer. From the ijosition I was in, it was almost directly in my front. I think if

I had advanced in a straight line, I would have come up face to face with them. I

was a little to the right of Hampton Cole's and looking right straight down.*******
Question. Did you see troops in the neighborhood of the Leachman house ?

Answer. I knew there were troops there, but how I knew it I am not now prepared
to say.

Question. How did they disappear ? Did they march out of sight in the rear, or

d-id they retire in the bushes ?

Answer. If you will let me use an illustration : It was a very common thing for a

<?olumn of cavalry to advance, and one shot into a column of cavalry would make them
disappear in the woods, and that was the end of it. I never saw a column that got
out of sight quicker than this column did.

Question. How do you fix it as being eleven o'clock in the day ?

Answer. During the war, when I did not carry my jjk^atch, I was accustomed to av-

erage the time—how long it took to go to this place, and how long it took to go to that

place, and I often came very close to it.

Question. Did you average the time in this instance ?

Answer. I speak now simply from my recollection of what my impression was at the

time, when the time was that these things occurred. I have no doubt in the world
that my impression was taken exactly from my diary as I wrote it; the times of -the

day were specified in that, where I stated the times of the day.
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Question. You 8a,v you amved at Colo's nbimt teu o'clock ?

Answer. I should say between ten aiid eleven. I think it was nearer eleven than
half i>aHt ten.

Question. You cannot swear positively whether it was half past ten or eleven?
Answer. No, sir ; only that ir was in the forenoon ; l>efore twelve o'clo«k.

Question. From your position at ffanipton Cole's, after the formation of Longstreet'a
line, eouhl you se<' them?
Answer. Could 1 see who ?

Question. Could you see Longstreet's line ?

Answer. I was not there when Longstreet's line was formed. I visited the line

after it was formed.
Question. How long did you remain at Hampton Cole's?

Answer. I suppose I staid there until—well, it was just after the brush expedition;
shortly after that ; and I went in the direction of Gainesville from there. I don't know
but what I went right across to Gainesville ; I think I did.

Question. How did you go?
Answer. 1 struck out on this Gainesville road that I had traveled hundreds of times

towards Gainesville
;
pretty much along the line of the railroad.

Question. How long did you say that it was that you were at Hampton Cole's?
Answer. I said I was there until after twelve o'clock.

Question. Were you there about an hour in all ?

Answer. I was there more than an hour; I was there fully an hour and a half.

Question. You passed along the Manassas Gap Railroad?
Answer. I passed along the Gainesville turnpike.
Question. What did you see on your route in the 8hai)e of troops?
Answer. I met some of, I think, Longstreet's forces on the Warrenton pike.
Question. Did you see any of Longstreet's troops?
Answer. I have no recollection of seeing them.
Question. Were there any troops marching on that turnpike?
Answer. There may have been. I did not pay any attention to it.

Question. How long did you stay away in the direction of Gainesville ?

Answer. I staid away until about three or half past three o'clock, I think.
Question. Then what did you do ?

Answer. Then I returned to the First Regiment of Virginia Cavalry.
Question. Where was that?
Answer. If my recollection serves, it was between Hampton Cole's and Sndley.
Question. Was that the detachment that had been sent off to drag brush there that

day?
Answer. No, sir. That was the Fifth Virginia Cavalry, commanded by Colonel

Rosser.
Question. When did yon first see the place where Longstreet's line was formed after

you went off towards Gainesville ? •

Answer. I saw it for the first time a little after three o'clock.
Question. Was it then formed?
Answer. Yt^s; it was then formed in good order.
Question. All along the whole line ?

Answer. Well, I did not ride along the whole line.

Question. Where were von ?

Answer. I could not tell you how it was along the whole line. I rode in along here
and I j)assed on out here. I passed aroun<l on Longstreet's left, and I found Hood's
division in front of Longstreet, and rather extending beyond his left. [Witness indi-
cates near Pageland lane.]

Question. Then what did you strike ?

Answer. I didn't know what the name of the road was. I made for Sudley neigh-
borhood, and there I met a portion of the First Virginia.

Question. On Hood's left or Longstreet's left, did you find artillery?
Answrr. Yes, sir.

Question. Did Hood's line extend quite up to the artillery ?

Answer. No, sir ; it did not. T'here was a gap.
Question. How much of a gap ?

Answer. I don't recollect how much it was, but it was a considerable gap.
Question. Haifa mile?
Answer. 1 don't kiiow whether it was that much, but it was a considerable gap, a

considerable elevation.
Question. Do you know whiere that artillery was in reference to the Browner or

Douglass house ?

Answer. No, sir; I know nothing about houses there.
Question, Were the batteries in advance of Hood's line ?

Answer. Well, rather.
Questitui. Much ?

Answer. No, sir; th',\v were rather a little in advance of his left.
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Question. Was the distance between Hood's left and the right of the artillery as
great as the gap ?

Answer. According to my recollection, the hattery was pretty nearly in the center
of the gap.

Question. Did the line of the hattery run in the same direction that Hood's line ran,
or did Hood's line form an angle with the battery?
Answer. It was at an angle.

Question. Was the right of the battery much in advance of Hood's left?

Answer. No, sir ; it was not much in advance, but still it was in advaiice.
Question. Was it a half-mile in advance ?

Answer. O, no.

Question. Was it a quarter of a mile ?

Answer. No, sir ; I don't think it was that.

Question. Or an eighth ?

Answer. I don't think it w as that. It w^as a very short distance in advance. I
would not say positively that it was in advance at all.

Question. If the actual position of the artillery on Jackson's right and on Hood's
left was in the general line A A, where would the left of Hood have joined him, and
where was the left of Hood in reference to that ?

Answer. Pretty much where the right of Jackson was in reference to it ; they sus-
tained pretty much about the same relation.

Question. Where was the right of Jackson ?

Answer. Pretty much to the left, in the rear of that battery, from my recollection,

and about nearly the same distance that Hood's left was to tlie left.

Question. How for ?

Answer. About intermediate.
Question. Did you see Jaoksou's right come in there ?

Answer. No ; I did not see it.

Question. Mark Avhere it did come.
Answer. I cannot tell.

Question. You saw Jackson's right ?

Answer. Yes ; but my recollection is that that distance is pretty much about equal,

the battery being in advance of both, between Hood's left and Jackson's right.

Question. Where was Jackson's right ?

Answer. Jackson's right at that rate would be somewhere about here (witaess
indicates).

Question. Where would Hood's left be ?

Answer. Somewhere about here (witness indicates).

Question. Is there the same distance between them ?

Answer. To my mind they look about the same.
Question. This is a third of a mile from Hood's left to that position ?

Answer. There is no third qf a mile about it.

Question. You have not got the full distance ?

Answer. It was just the difference between tweedledum and tweedledee. It was a
very fine position for artillery, which guarded both the left of Hood and the right of

Jackson.
Question. You say that Jackson was back of the left of that line of artillery as far

as Hood was back of the right of the artillery ?

Answer. That is my recollection of it.
•Sp vf * # * * *

Question. You saw no troops marching ?

Answer. No ; I didn't say that. I say I didn't know what troops they were. I saw
occasionally troops on the road.

Question. Many?
Answer. At times I saw quite a number.
Question. How large a force did you see on the turnpike ?

Answer. I don't know.

Question. Did you see one thousand ?

Answer. I may have seen that; maybe more.
Question. Two thousand ?

Answer. I cannot tell you.
Question. Did you see three thousand ?

Answer. I cannot answer the question, because I did not charge my- mind with it.

Question. Was it your impression or opinion that they were the advanc<" or the rear

of Longstreet's command ?

Answer. It was my opinion that it was the rear, if I knew anything about it.

Question. Allow me to refresh your recollection. These guns were under the com-

mand of Major Froebel ?
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Answt'r. I Won't know ; I liavo ntnor asked tlio <|ne8tion.

(^Ufstion. H«»w lonjj did you watch this cloml of dust back between Hampton Cole's

and Uaiuesville, which occurred immediately after tlie sending of that order to drag
brush ?

Answer. It didn't occur until thirty minutes afterwards; I suppose I watched it

four or live minutes.
Question. Hoav long was that dust there ?

Answer. I don't know; the dust extended down a considerable distance. I am
satisfied that whenever I looked in that direetiou the dust was there.

Question. For how lon«j a period ?

Answer. I am not willing to answer the question, inasmuch as I cannot answer it

with positiveness.

Question. Did you see it at various times during the period of one hour ?

Answer. I say I saw it at various times during the period of twenty-five or thirty

minutes ; I know that in that space of time I was somewhat interested in it ; but no
further.

Question. Did you follow the line of the railroad at all in going back there ?

Answer. I went part on the railroad after I left Hampton Cole's.

Question. How far did you follow this railroad ?

Answer. I don't recollect anything more than that I went part of the way on a
railroad.

Question. Did you turn to the right or left after striking the railroad ?

Answer. I don't recollect that ; I recollect nothing at all about it, in regard to the
items, as to my taking such a road as that.

* it * * * * it-

Question. AVould not any considerable body of men in line of battle have made an
impression upon you ?

Answer. No, sir ; would not have made a bit of impression, unless there was some-
thing in the case to particularly strike me.

Question. Then they might have been there or not ?

Answer. Might have been there or not. I could not testify as to whether they were
or not.

Question. About what time of day did vou first see Longstreet's troops in position
after that ?

Answer. I saw them in position, I think, somewhere about three o'clock, or a little

after three, or a little before three.
* # # * * * #

Question. This position that you have given General Jackson here as his right,
was that based on the 8upj)Osition that was given you by the counsel on the other side,

or from your recollection ?

Answer. I base nothing upon any supposition from anybody. I hav6 had no con-
versation with anybody about these things.

Question. You misunderstood my question. Did you notice a mark that you put
there f

Answer. I told you a while ago I was sorry that map was marked, because I wanted
to do my own marking. I was trying to locate that thing all the time, and what
bothered me was that somebody else had been marking.
Mr. Maltby. There was only one mark there. That is the Henry Kyd Douglas

map.
The Witness. Intermediate between Hood's left and what I recollect on Jackson's

1 ij;ht there was a space. It was an elevated position, and this large battery not only
guarded Hood's left, but Jackson's right, if necessary. That is the impression I wanted
I o make.

It will be perceived that Major Wliite, the Kev. John Landstreet, Mr
Ciirrieo, and Mr. Munroe all speak positively of Union troops at and in
t lie vicinity of the " Lewis-Leachman " house during the morning and
into the afternoon, which is coulirmed, as we shall see, by the evidence
of Brevet Major-General Sickles, Brevet Brigadier-General Barnes, and
other Union officers of the Pennsylvania Reserves.

Therefore when Longstreet says he was at the Lewis-Leachman house
between 11 and 12 on that day (Board's Record, p. 73) we must charita-

bly conclude that he has confounded the twenty-ninth with the thirtieth

day's operations.
He undoubtedly was there on the 30th, but the Union troops were

11 G
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then nowhere in the vicinity. One thing is particularly noticeable in
this case, and that is that witnesses' recollection as to the time of oc-
currence of events in which they were not immediately and directly con-
cerned, or which they saw, varies so much that it must be taken with
very great allow ance.

The sequence of events, or a diary made at the time, will give a better
indication of the facts, and in tliis connection I regret that the diaries

w hich some of the government witnesses had were not spread upon the
record.

All these witnesses, White, Landstreet, and Munroe, put the formation
of the divisions under Longstreet behind '' Pageland lane."

Hood's division appears to have been somewhat in advance of the
rest of the line, with the Texas brigade on the south of the pike.

Henry Kyd Douglas, Jackson's assistant adjutant-general, has indi-

cated Jackson's right, which was turned off northwesterly beyond the
beginning of the word '' Independent." (See map.)
That ridge there, ^' Stony Eidge," was 270 feet high, and along it in

rear of Jackson's line was placed the artillery which played over his
own lines 50 feet below and behind the ^^Independent Manassas Gap"
embankment into the Union lines formed parallel to his own.

It was on the continuation of this 270 feet high ridge, which formed a
perfect glacis down to the northerly fringe of the '' Gibbon wood," that
Colonel Walton's eighteen or twenty guns were placed, just where the
Eev. Mr. Landstreet and Major White placed them, and not on the low
ground southeast of the ^' Browner-Douglas" house, where petitioner,

for i^urposes of his own, would init them in order to get Longstreet's

'

line forward of its actual position.

The mai) before us, ])repared under Major Warren's direction bj^ Capt.
J. A. Judson, who is in the government service under him, omits many
very material points on this end of the line, as, for example, Stuart's Hill,

and the continuation of the ridge which runs northwest from the west-
erly end of the '^ Gibbon wood " and joins the ridge on which Longstreet's
artillery was placed and the high ground west of Pageland lane.

POSITION OF INIOX FORCES SOUTH OF THE WAERENTON PIKE.

The position of the troops south of the pike is important in deter-

mining what Avere the petitioner's opportunities which were lost by his

fatal inaction on the 29th.

In the first place the battle was directed against Jackson, who awaited
attack in a position of great strength behind the Independent Manassas
Gap Eailroad cut and filling ; the right of his line following the direc-

tion of the railroad approached the turnpike at a small angle.

The position of General Pope's line accommodated itself to Jackson's,

and thus Heintzelman's cori^s, part of Eeno's division of Burnside's
corps, and part of Sigel's corps, were north of the pike, and the remainder
of Sigel's and Eeynolds' division south of the pike, not in the position

petitioner places them, due south, along Lewis Lane No. 1, but conform-
ing to Jackson's line.

Thus, after Schenck's division of Sigel's corps and Eeynolds' division

of McDowell's . command had moved forward in line of battle south of

the pike, driving Early's skirmishers from the Thirteenth and Thirty-

first Virginia of Jackson's command before them, they swung around by
a right half-wheel, with the right of Schenck's division pivoted on
Groveton, and brought up the left (which was under Eeynolds) to and
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across the ^^'arreuton Pike, near Meadowville lane, in order to attack

Ja<'ksoH\s right.

MaJ. Gen. K. C. Sclioiick, as we shall see, and also Maj. Gen. Franz
Sigel, express great doubts as to Longstreet having been! in their front

in any force during these movements.
Emor B. Cope, then sergeant CompanyA, First Pennsylvania Reserves,

Reynohls' division, called by petitioner (Board's Record, p. 918), in re-

buttal, puts Reynolds' division just east of Compton's lane, where it re-

mained most of the day, and near dusk General Reynolds was at a
point south of Young's Branch and about 400 feet east of Lewis' lane.

The witness i)Ositively stated that there was very little skirmishing

—

" very feeble indeed."

The late Col. Owen Jones, formerly First Pennsylvania Cavalry, who
succeeded this witness, also in petitioner's behalf, and heard his evidence
(Board's Record, p. 926), swore that Reynolds "advanced with one or
two brigades of reserves and had quite a severe skirmish" ; and Reynolds,
in his official report, mentions the very brigade of the witness Cope as
one of those engaged. The latter put his regiment in camp east of the
Chinn house hill on the night of the 28th (Board's Record, p. 921), in a
place where, according to his story, they were shelled, but the contour
map shows conclusively that the location was such as to screen them
from the enemy.

Col. Owen Jones, First Pennsylvania Cavalry (Board's Record, p. 929),
says he first thought that about 2 p. m. he was on Reynolds' left near
Compton's lane, but on cross-examination admitted that up in the direc-

tion towards Cundiffe's and Meadowville he " passed very near the head
of that ravine, and moved out into an open field, and forward, and then
discovered that there w^as a large force in the woods, which Reynolds
went over to attack." He fixes the time at about 2 p. m., and says he
kept within 500 feet of Reynolds' left, but would not attempt to desig-

nate the w^oods on the map, but says that at one time during the day
(Board's Record, p. 928) he came across a hospital, that had been, of
King's division the night before. This, of course, must have been the
hospital in the Gibbon wood, as there was no other. It is also plain that
as Col. Owen Jones, petitioner's witness, thus corroborates the numerous
government witnesses as to Reynolds' division being near Meadow\ille
lane at 2 p. m.

Longstreet could not have been east of Reynolds and behind him in
the Gibbon wood by 10.30 or 11 a. m. The position Col. Owen Jones
admitted Reynolds was in at 2 p. m. show^s that petitioner could have
moved his ow n corps up without hindrance to the point General McDowell
had indicated before he left liim (petitioner) two hours before.

jVIaj. Gen. Franz iSigel, United States Volunteers, a corps commander,
called on behalf of government, testified as follows (Board's Record, p.

941)

:

Question by Recorder. Do you know liow far Schenck's division advanced that
day!
Answer. I know from Lis report that it advanced as far as the battlefield of Gibbon

and Doubleday of the evening before, the night of the 28tli, and from this I suppose
that he was there ; hut I know by my own eyes that he marched from the Bald Headed
hill, where I posted him first, and where tjie artillery was ijosted ; that he advanced
through the woods, and tried to get in and get across the road, across the Warrenton
road, and attack the enemy's right wing ; and he was prevented from getting across
the road by the enemy's position ou the ridge, which eutiladed his advance on the
right.

Question. Then as to the afternoon ?

Answer. In the afternoon one of my divisions on the right was relieved by the troops
of General Hooker, and, I think, General Reno ; but General Schcuck and General
Miiroy remained in line of battle.
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By tlie President of the Board :

Question. You spoke of General Sclienck's division having advancecl on the left of
the Warrenton pike with the design of striking Jackson's right ; at what hour of the
day did he reach his most advanced position ?

Answer. I think it was between twelve and one, or about one o'clock ; it may have
been a little later ; but that was the time, about.

Question. Then he was induced to retire by some firing that you speak of, and he
crossed the Warrenton pike toward the north for the purpose of striking Jackson's
right, because the fire was received from what direction ?

Answer. From the right of Jackson on a ridge, there were artillery there ; and when
he advanced he presented his left flank to this fire ; but then he was under the neces-
sity of assisting Milroy, who was on the right ; and this s^^ace between Schenck'a
right and Milroy's left was almost uncovered ; so I know very well that I ordered
General Schenck to draw more to the right to connect with Milroy, and then he sent
one of his brigades to the right to connect with Milroy.

Question. Was Schenck wholly to the left of the Warrenton pike ?

Answer. He was, at the commencement of the advance ; but then during the move-
ment in advance he sent one of his brigades—he had two brigades—he sent one of his
brigades to the right, across the pike, to assist Milroy ; that was only temporary.
Then afterward, when the troops of General Stevens came and I put him in there, I

ordered him to the left, and he took line with Schenck on the left of the road.
* * # # * # *

Question. Where was General Reynolds' divisioti during your advance ; did you
know of it then ?

Answer. I knew that it was somewhere near to our line.

Question. On which flank ?

Answer. On my left.

Question. You*knew Reynolds was somewhere near your left ?

Answer. Somewhere near my left ; I don't know exactly where he was, because I

was so much engaged with my own troops that I could not get away to look for him.
I found out that during the day he maneuvered on the left; advanced on our left, and
was with General Schenck in communication ; and it was reported to me so when he
came there.

* # * # . * # #

Answer. Some of them—only the division of General Schurz was relieved ; this was
At two o'clock ; Schenck remained here all day.

Question. After he fell back from this position (Gibbon's)?
Answer. Yes, and so did Milroy.

By Mr. Bullitt :

Question. It was McLean's brigade that was south of the pike, was it ?

Answer. Yes; he was under General Schenck; he commanded the left brigade;
this brigade was on the left, Stahel's was on the right, therefore he was this side of
the road (south).

By the Recorder :

Question. You say that General Schenck maneuvered through Gibbon's battle-ground,

and got there, I think you said, about one o'clock. Now, do you know how long he
remained on that battle-ground before falling back, according to the rex)ort that was
made to you ? There.was a battery in action, was there not, there ?

Answer. My impression is this, that he remained there and around there about an
hour, I think, from one to two o'clock ; at least I would not say that he was always
in one place, but he maneuvered around there (Gibbon's battle-ground).

By the President of the Board :

Question. That you get from the report of General Schenck ?

Answer. Not only from the report, but from the reports sent me. I identify the
place from his report, and reports were sent by his officers and by my own that he was
about a mile in advance.

Question. The reports received on the battle-field at that time ?

Answer. Yes ; and I see from his report that this is the place.

Maj. S. W. Benjamin^ U. S. A. (then first lieutenant, Second Artillery,

Stevens brigade, Reno's division, Burn side's corx^s), thinks lie himself
went into position with his battery about 12^ p. m. (Board's Record, p. 614).

He says it was very still for half an hour and then got engaged himself.

Benjamin put his battery with his right near the Warrenton turnpike
and his left south of it on the ridge about two hundred yards from
Groveton. The Board will recollect that General Sigel, after hav-
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ing ft'ivcii his evidence iuuX been cross-exarniiied (p. 944), said, after

the brief recess, tliat he desiitid to correct liis testimony, to the effect

that General Schenck retired from his advance position between twelve
and one, instead of between one and two, because Brig. Gen. Isaac I.

Stevens, of Reno's division, came up and went into position in SigePs
line between eleven and twelve. He added, however, that he was not
absolutely positive in regard to the time in this case ; this, although
Colonel Chesebrough's official report to himself of Schenck's division on
that day, with specific hours noted, had been put before him.
The invaluable diary of Major-General Ileintzleman, however, who

noted the hours, said Hooker got up about eleven ; General Keno about
an hour later. At this time of day, Heintzleman fixes his own head-
quarters on the field about a mile from Stone Bridge. His headquarters
must have been on Buck Hill north of and near to Warrenton pike, be-

cause he says, after mentioning Eeno's arrival, that soon after General
Poi)e arrived, about a quarter to tw^o.

For Keno to march from stone house, on the Warrenton pike (which
w^as a little nearer Sigel than Heintzleman's headquarters), to the posi-

tion of Sigel's corps at Groveton was a trifle over a mile and a quarter
j

Sigel's own headquarters were on the "Chinn house hill."

From this it is ai)parent that Stevens did not get up with Sigel's corjis

to go into position until Avithin a quarter to one, or one o'clock.

This is confirmed by the evidence of Maj., then Oapt., Oliver C. Bosby-
shell, Forty-eighth Pennsylvania Volunteers, first brigade, Reno's divis-

ion, Burnside's corps, who says the division arrived on the field at 1 p. m.
{Board's Record, p. 872).

Sigel says Schenck was a mile in advance of his corps' position, near
Groveton, maneuvering around Gibbons' battle-ground (p. 944).

Chesebrough, the assistant adjutant-general, puts this at between 1
and 2 p. m., and Sigel, before having his attention called to the matter,
gave about the same time as his own nnpression in response to a ques-
tion of the l*residerit of the Board (p. 942). He also was disposed to
admit (p. 944) an hour's time as having elapsed between the amval of
Stevens and the retirement of Schenck from his most advanced station
diu'ing the day. Thus, by the aid of General Heintzleman's diary, we
find that General Sigel's impressions as he first gave them in evidence

( orrespond with the specific statements of Colonel Chesebrough, who,
as assistant adjutant-general, apj^ears to have noted the time. It is to
be regretted that his absence abroad has prevented his own corrobora-
tive evidence being obtained.
Brigadier-General StaheVs brigade, which was the right brigade of

Schenck's division, had to be taken still farther to the right to aid Milroy,

.
and Stevens' brigade supplied its place, but it soon returned (Board's
Record, p. 507).

When General Sigel says that he took line with Schenck on the left

of the road (p. 943), it must not be supposed that this line was formed
perpendicular to the Warrenton pike ; on the contrary, they were nearly
parallel to it, making but a slight angle at Groveton, because Milroy's
indei)endent brigade and Schurz's division of Sigel's corps were north
of the pike, and fighting Jackson, who was behind the Independent
Manassas Gap Railroad, running also nearly parallel with the pike. In
other words, the Mne that General Pope's army was taking in attacking,
was conformed to the " Independent Line of the Manassas Gap Railroad."
Thus having a line of battle parallel to Jackson's, the left of Schenck's
division was up near Gibbon's battle-ground of necessity, and Reynolds
on hi,s left.
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Therefore, wlien Eeynolcls undertook {o attack Jackson^s right nat-
urally he was up near Oundiff's, at Meadowville lane.

That this was deemed by Sigel both possible and probable is evinced
by his own report of the 16th September, 1862 (Board's liecord, p. 504)

;

said he

:

Scarcely were these troops in position Avlien the contest hegan with renewed vigor
and vehemence, the enemy attacking furiously along our whole line from the extreme
right to the extreme left. The infantry hrigade of General Steinwehr, commanded
by Colonel Koltes, was then sent forward to the assistance of Generals Schenck and
Schurz, and one regiment was detailed for tJie protection of a battery posted in reserve
near our center. The troops of Brigadier Reynolds had meanwhile (12 o'clock)
taken position on our left. In order to defend our right, I sent a letter to Genet'al Kearney,
saying that Longstreet was not able to bring his troops in line of battle that day, and request-

ing him (Kearney) to change his front to the left and to advance, if possible, against the
enemy^s leftjiank.

Therefore, if General Sigel did not think Longstreet was able (when
he wrote his letter to Kearney after twelve) to bring his troops in line

of battle that day, it is plain he had not then any ground for withdraw-
ing Schenck from the position near Gibbon's battle-ground, which
Schenck, as we shall see and have seen, maintained nearly all that day.
On this subject the report of Brigadier-General E. C. Schenck (by Col.

William H. Chesebrough, A. D. C. and A. A. A. G.^ Schenck's division,

Sigel's corps), says (Board's Record, p. 514)

:

Washington, D. C, September 17, 1862.
* * * # * # *

On Thursday, 29th ultimo, we left Buckland's Mills, passing through Gainesville,
and proceeded on the Manassas Junction pike to within some four miles of that place,
ami then turned eastwardly, marching toward " Bull Kun." The scouts in advance
reported a force of the enemy, consisting of infantry and cavalry, in front. We were
hurried forward and formed line of battle with our right toward Centreville. Some
few shells were thrown into a clump of woods in front, where the enemy were last seen,
but without eliciting any response. Some two hours elapsed, when heavy firing was
heard on our left, which we concluded was from McDowell's corps and the enemy, who
had worked around from our front in that direction. We were immediately put in
motion and marched on the Warrenton road, and took position for the night on a hill

east of the '^ stone house," our right resting on the pike. On Friday morning early the
engagement was commenced by General Milroy on our right, in which we soon after
took part, and a rapid artillery fire ensued from both sides. For some time heavy
columns of tlie enemy could be seen filing out of a wood in front, and gradually falling
back. They were within range of our guns, which were turned on them, and must
have done some execution. An hour after we received the order to move one brigade
by the flank to the left and advance, which was done. We here obtained a good posi-
tion for artillery, and stationed De Beck's 1st Ohio Battery, which did excellent serv-
ice, dismounting one of the enemy's guns, blowing up a caisson, and silencing the bat-
tery. Unfortunately, however, they were poorly supplied with ammunition, and soon
compelled to withdraw. Our two brigades were now put in motion. General Stahel,
commanding first brigade, marching around theriglrt of the hill to a hollow in front,,

was ordered to draw up in line of battle and halt. Colonel McLean advanced around
the left of the hill under cover of the woods, pressing gradually forward until he struck
the turnpike at a tvhite home, about one-half mile in advance of the stone house. Gen-
eral Milroy's brigade arrived about the same time. We here halted and sent back for

General Stahel, who took the pike and soon joined us. We then formed our line of
battle in the woods to the left of the pike, our right resting on the road, and then
pushed on slowly. Milroy, in the meanwhile, had deployed to the right of the road,
and soon became engaged with the enemy. Our division was advanced until we
reached the edge of the woods and halted. In front of us was an open space (which
also extended to the right of the road and to our right), beyond which was
another wood. We remained here nearly an hour, the firing in the meanwhile be-
coming heavy on the right. The enemy had a battery very advantageously placed on
a high ridge behind the woods in front of Milroy, on the right of the road. It was
admirably served and entirely concealed. Our position becoming known, their fire was
directed towards us. The general determined, therefore, to advance, and so pushed
on across the open space in front, and took iwsition in the woods beyond. We here dis-

covered that we were on the battle-ground of the night before, and found the hospital

of Gibbon's brigade, who hjKl engaged the enemy. The battery of the enemy still con-
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tinnod. Wo had no artillory. De lU'ck's and Scliinnor's anunnnition having given ont,

and lint'll's battory, which had reported, after a hot contest with the enemy (who had
every a<l vantage in ]»osition and range), was compelled to retire. It was now detennined
to rtank the battery and captnn' it, an<l for this purpose General Schenck ordered one of
Ills aids to reconnoiter the position. Before he retnrned, however, we were rerpiested

by General Milroy to .assist him, as heVas very heavily pressed. .General Stahel was
immediately ordered to ])roceed with his brigade to Milroy's snx>port. It was abont
this time, oiie or two o'clock, that a line of skirmishers were observed approaching ns
from therear ; they proved to be of General Reynolds. We commnnicated with General
Reynolds at once, who took his position on onr left, and at General 8chenck's sngges-
tion he sent a battery to onr right in the woods for the puri>ose of flanking the enemy.
They secnred a position and were engaged with him about an hour, but with what
result we were not informed. General Reynolds now sent us word that he had dis-

covered the enemy bearing down upon his left in heavy colunms, and that he intended
to fall back to the first woods behind the cleared space, and had already put his troops
in motion. We therefore accommodated ourselves to his movement. It was about this

time that your order came to press toAvards the right. We returned answer that the
enemy were in force in front of us, and that we could not do so without leaving tlie

left much exi)osed. General Scheuck again asked for some artillery. General Stahel's
brigade that had been sent to General Milroy's assistance, having accomplished its

object under a severe tire, had returned, and soon after General Stevens reported with
two regiments of infantry and a battery offour twenty-pound Parrott guns. With these
re-enforcements we determined to advance again and reoccupy the woods in front of
the cleared space, and communicated this intention to General Reynolds. He, however,
had fallen back on our left some distance to the rear ; he was therefore requestedtomake
his connection with our left. The Parrotts in the meanwhile were placed in position,
and under the admirable management of Lieutenant Benjamin did splendidly. Two
mountain howitzers also reported, and were placed on our right in the edge of
the woods near the road, and commenced shelling the woods in front of the open
space, which were now occupied by the enemy, our skirmishers having previously
fallen back. The artillery tire now became very severe, and General Schenck was con-
^ inced that it was very essential that he should have another battery, and so sent me
to you to get one. I arrived to find one. Captain Ronier's, just starting. You also
directed me to order General Schenck to fall gradually back, as he was too far forward.
This he had perceived, and, anticipating, fell slowly back, placing his division behind
the slope of the hill in front of the one we had occupied in the morning. Captain
ivomer's battery in the meanwhile had taken ])Osition in front of the white house on
tlie right of the pike, a little in advance of the hill on which we were. Lieutenant
Benjamin's battery had suffered severely, so much so that he reported onlj' one section
fit for duty, the other having lost all its cannoniers. They were ]daced in position and
lired one or two rounds at the woods in front of the position we had just left, more to
j;ct the range than anything else. We were now ordered to d< scend the hill, cross the
road, and take uj) our i)osition behind the house, in front of which Avas Captain Romer's
battery. This we did, deploying the brigades in line of battle, the second brigade in
front and the first brigade in the rear. We remained so during the night.
The above report is respectfully submitted, Avitli the remark that it is made w ithout

any communication Avith General Schenck, he being seAerely wounded, and prevented
by his surgeon's orders from attending to any business whatever. And although fully
assured that the main points are correct, there may have been some orders or moA^e-
luents of minor importance, Avhich, in my position as aide, carrying orders, might not
have come Avithiu my notice.

As General Schenck, ^yho had been wounded the day before, was
nnable to make the report. Colonel Chesebrough made it ; though it

ai^pears in the evidence of General Schenck that he was with him at
the time and in constant communication with him.

Colonel Chesebrough wTote a letter to General ]\rcDowell in reply to
l>rigadier-General Keynolds' letter on the subject (Board's Eecord, p.
JOl) which is as follows

:

LETTKR OF COLONEL CHESEBHOl'GH TO MAJOR-GEXEKAL m'DOWELL.

Washixgtox, D. C, October 20, 1862.

General : In reply to General Reynolds' letter of the 9th instant, I have the honor
to make the following remarks :

I can discover but little difterence between the statements of General Reynolds and
my report.
He states firstly. "That his division manceuvred on our left from early in the morn-

ing until Ave had gained the position alhuled to on the pike, near Gibbon's battle-ground
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of the evening previous." This I do not attempt to deny. I merely give in my report
the time when we tirst became acquainted with his (General Reynolds') position.
He then says that *'it was here that General Schenck asked me for a battery/' which

agrees entirely with my report, with the exception that I did not enter so much into the
details. He then remarks that, ''in returning from this position to bring up the other
battery and Seymour's brigade, I passed through Seheuck's troops drawn up on the
right of the woods before alluded to, in which Gibbon had been engaged." But in
bringing up the battery and Seymour's brigade, he noticed that " Seheuck's troops had
disappeared from this position, and were nowhere in sight." In the fitst "place Gen-
eral Reynolds is incorrect in his impression of our position.
Our trooi)s were always on the left of the pike throughout the day, except when the

brigade under General Stahel was sent to Milroy's assistance.
Our position before Stahel moved was in the woods which had been occux^ied as a

hospital by Gibbon's brigade, to the left of the pike, General Stahel's right resting on
the road and Colonel McLean's brigade on his left, the woods in which Gibbon had had
his principal fighting being across the pike and to our right.
At the time that General Reynolds returned fi-om placing the battery and Meade's

brigade it is probable that he passed through General Stahel's brigade, which was in
motion and had gained the right of the pike on its way to join Milroy, and that after-
ward, when General Reynolds was bringing up Ransom's battery and Seymour's
brigade, they were gone, which account^ for his impression that "he was left' alone."
He soon discovered his (jrror, however, as he states in his letter, "in doing which
McLean's brigade was discovered."
Colonel McLean still held his position, and was immediately moved so that his right

would rest on the pike, and General Reynolds made his movement to correspond.
It was about this time that our position was changed, but not because we had ascer-

tained that we were disconnected with the rest of Sigel's troops.
We had been and tcere Avell aware of our position.
It is true we had advanced further than was intended, being constantly urged by

General Sigel to advance, and pressed toward the right, he evidently not imderstand-
iug our true position. We fell back, however, on account of the information received
from General Reynolds that the enemy were bearing down on his left. General Rey-
nolds did not communicate directly with General Schenck, as it would appear from my
report, but the information was received through Colonel McLean, who told General
Schenck that General Reynolds had informed him "that the enemy were bearing
down, &c., and that he (Reynolds) intended to fall back, and has actually commenced
the movement." Colonel McLean wished to know if he should act accordingly. Gen-
eral Schenck directed him to accommodate himself to General Reynolds' movement.
We retired slowly across the open space to and within the woods and halted. Gen-

eral Stahel rejoined us here, and General Stevens also reported with two regiments of
infantry and a battery. General Stevens' force was thrown to the right of the pike,
General Stahel on the left of the pike, and Colonel McLean on the left of Stahel. I

here state in my report that General Schenck, on receiving these re-enforcements, de-
termined to advance again, and commuidcated his intention to General Reynolds. I

carried this message myself, and after some difficulty found General Reynolds, and re-

quested him to halt and form on the left of McLean. He had fallen back, however,
some distance to the rear of McLean's line of battle, so much so that the enemy's
skirmishers had actually flanked us, and in returning to the division I had a narrow
escape from being caiitured. I also asked General Reynolds to ride forward to meet
General Schenck, who had directed me to say that he would be at the extreme left of
our line for that purpose. General Reynolds neither gave me any positive answer as
to whether he would meet General Schenck or any information as to what he intended
to do. I do not know if he complied with the request to make his connection on our
left, as, on my return to General Schenck, I was inmiediately sent to General Sigel to

represent our jjiosition ; and when returning again with the order to General Schenck
to retire slowly, I met the cojumand executing the movement.
My report was intended merely as a sketch of our movements for General Sigel's in-

formation, and I endeavored throughout to l)e as concise as possible, and coutine myself
solely to the operations and movements of our division. I now submit the above state-

ment, trusting that the explanations will be satisfactory to General Reynolds.

Hon. Robert C. Schenck^ late envoy extraordinary and minister pleni-

potentiary to Great Britian, brigadier-general of volnnteers, command-
ing the first division of Sigel's corps, wounded and i>romoted major-gen-

eral on the 30th August 1862, being duly sworn, testified as follows

:

(Board's Eecord, p. 1082)

:

Question. Where was that division early on the morning of that day, August 29?
Answer. We were upon the hills below Bull Run, up in the ueighborhood ot Young's

Creek.
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t^iu'stion. North orsoutli of tlu" Wiinvnton turnpiko ?

AiiNWt'r. 8<mtli of tho Warrt'uton tnrnpiko.
Question. Ill nfoiciue to the MiinaM.sas and SiuUoy roaU, running up there to the

Btuiie houKe and Su«lh*y Springs—eaHt of it or west of it f

Answer. That must liave been west of it.

Question. Where did you go to from that point where you camped the night before!
Answer. Ahuig the h'ft side, the soutlierly si(U^ of the turnpike.

Qtiestion. What tVuiuation was your division in *

Answer. I had Stahel's briga<h^ u])on the right and McLean's brigade to the left,

moving along south of and parallel with the turnpike.
Question. Were they in colunm or in line of battle f

Answer. They were for the most i)art of the time in line of battle?
Question. About what time did you make that forward movement westerly ?

Answer. We set out very early in the morning, I cannot recollect the hour, and con-

tinued moving, with rests and delays, until we reached the farthest point that we at-

tained to, which, as I recollect, was a wood, in which some of Gibbon's troops had been
engaged the night before. After that, I withdrew toward the position that I had
occujued in the morning, though not quite as far as to that position ; by those two
movements I occupied tlie day.

Question. In moving up to this position, did you have in the morning of the 29th
August any enemy in front of you?
Answer. None, that we felt; throwing; forward skirmishers and supposing the enemy-

was present somewhere. Pretty early in the day a force of the enemy was developed
upon this ridge, where there were a number of batteries placed to our right ; that
would be to the north of the turnpike road.

Question. Do you recollect passing that lane, Lewis lane No. 1 ?

Answer. I have a very indistinct impression of it. I have a remembrance floating

in my mind having crossed some road which was not the turnpike, but I don't recall

it distinctly.

Question. At what time of the day did you reach your farthest point in advance.
Answer. I think it must have been somewhere about the middle of the day

;
perhaps

a little earlier than the middle of the day.
Question. Did you see General Reynolds' division during that day?
Answer. No ; but I understood he wa« off on my left.

Question. Did you see General Reynolds himself during the morning or afternoon?
Answer. No; I think not. I don't recollect.

Question. How far did you get beyond the Gibbon's wood in which the wounded of
the night before were ?

Answer. I don't know that we got beyond the Gibbon woods. My remembrance is

that the farthest point we reachetl was somewhere about the west edge of the Gibbon
wood—that is, the wood in which Gibbon's tn)ops were engaged the night before.
We found there his wounded and the evidence of the battle that had taken place.

Question. Was anything done with these wounded that you found there ?

Answer. I ordered all the men in that and the piece ofwoods this side of that where
there were, I think, a few scattered, to be sent to the rear and taken care of. I don't
know that that is the Gibbon wood; I mean the wood farthest in advance that I

reached was the wood in which the engagement took place. My impression is we did
not at any period go farther in that direction than to, perhaps, the west edge of that
wood.

Question. Look at the map ; which piece of timber is it that you consider to be the
Gibbon wood ?

Answer. Tfm I suppose to be the wood. [In which the word '' Wan-enton" ends ;

marked S on the Landstreet map.] That I suppose is intended for the wood in which
GiVibon's engagement took place.

Questi(ui. How long did your division remain in that woods ?

Answer. We must have been in that wood altogether two or three hours.
Question. Did you see any battery of the enemy while you were in that position ?

If so, where was it ?

Answer. There was a battery off to our right somewhere, which I recollect all the
more distinctly because it seemed to me to be detached from the general line of the
enemy, and I conceived the purpose of attempting to capture it, and sent one of my
staff over to reconnoiter with a view to see how it might be approached. But about
that time Milroy, who was engaged with the enemy off to my right, communicated
with nie, or General Sigel for Inm—I think the message came from Milroy himself—
begging assistance, and I detached Stahel's brigade to support Milroy northeast of the
pike, and then gave up the idea of attempting to capture that battery.

Question. That battery was in the neighborhood of where?
Answer. It was on a liill on my right, to the right of the wood where Gibbon's fight

had taken place. It was upon elevated ground, and seemed to be the spur of a hill.

1 thought we might by a sudden and decisive movement upon it capture it.
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Question. While you were up in this position, McLean's Ijrijijade, I understand, was
on the left. What Avas the position of Eeynolds' division of Pennsylvania reserves as
reported to you at that time in reference to your own position ?

Answer. I did not see them, but they were reported to me as being upon our left,

and I may add that it was reported to me that they had stationed a battery somewhere
in advance of Gibbon's wood, I think Cooper's battery.

Question. In Avhich direction was that battery operating ?

Answer. Did not see the battery.
Question. At what time did you quit with your division this Gibbon wood?
Answer. I should think, to the best of my recollection, somewhere between one and

tlu-ee o'clock. I don't think I can be more x^ositive than that. My recollection is that
it was some time after noon.

Question. To what point did you go then with your division ?

Answer. In consequence of reports made to me in refereijce to the movements of
General Eeynolds, I thought it best for me to fall back, and I came into a strip of
woods which I supposed to be these [south of the syllable " ville" in "Gainesville"].
I formed in line of battle near the west edge of that woods. There we lay most of
the afternoon.

Question. Up to what time ?

Answer. I can scarcely tell you. I shouUl think at least until the middle of the
afternoon, perhaps later. I recollect withdrawing from that point from wood to wood
as we had advanced. We found it quite late in the afternoon, or quite sunset, by the
time I reached my original position. The whole distance, I sliould think, was about
two miles from the point where we started in the morning to the farthest point to
which we advanced.

Question. While you were in the Gibbon wood, what enemy, if any, did you see in
your immediate front ?

Answer. I cannot say that I saw any enemy in our immediate front. There were
skirmishes in that direction, and as my skirnnshers were thrown forward we would
have an occasional shot, but there seemed to me at that time to be no enemy in fiont

—

in my immediate front. The first intimation that I had that the enemy in considera-
ble force were upon our left was through Colonel McLean, the commander of my sec-

ond brigade, who told me that a messenger, or statt" officer, or orderly, or some one
from Reynolds, apparently with authority, had come to him, as he was in command of
a brigade, and communicated the fact that the enemy were upon our left, and I think
that was coupled with the information that Reynolds intended to fall back. I tried

to communicate with RejTiolds again, but did not succeed, but I thought that there
was no occasion for immediately falling back ; but not finding any response from Gen-
eral Reynolds, I concluded to withdraw slowly to at least a short distance and then
come across an open space into the next wood [into a little strij) marked S 2], where I

rested the troops in line.

Question. While you were holding position in that little strip of woods, do you
know whether or not the enemy obtained the possession of the Gibbon wood ?

Answer. I am satisfied that they Avere not there in any force ; they had their skir-

mishers thrown forward as I had men toward the Gibbon Avood, and there were occa-
sional shots fired Avith or without good cause for them, but there Avas no movement in

force, nor Avas there indicated to me any presence of an enemy in force.

Question. Can you fix with any degree of relative certainty the time in the after-

noon when you quit the little fringe of woods marked " S 2"; whether it Avas two or
three or four or five or six o'clock ?

AnsAver. The days in August are pretty long. I should say it was at least the mid-
dle of the afternoon, or probably later. I reached my conclusion from measuring it

by the movement forward and the gradual withdrawal of the troops. I should think
it was after the middle of the afternoon.

Question. Do you mean to say three or four o'clock ?

Answer. I should think later, perhaps ; from one to seven. I should think it was
as late as four o'clock ; of that I cannot be positive at all. Such is the impression
when I attempt now to recall the circumstances and the movements.

Question. Have you seen the official rex)ort of the action of your division that day,
made by your assistant adjutant-general. Colonel Chesebrough?
Answer. Yes.
Question. Was that report made under your direction or Avitli your knowledge?
Answer. It was brought to my attention after it was made, Avhen I was able to see

and read it, and of course I read it with a great deal of interest, but my recollection

is that I was neither able to dictate to him nor did I give him any points in regard
to his report unless it was to suggest that favorable mention should be made of certain

officers.

Question. Did you see that report before it was finally filed ?

AnsAver. I doubt if I did. I think it must have been before I saAv it. -

Question. During the day did you knoAV of any battle in progress at any time ; if so^

what was its character and where was it ?
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Answer. Tho fi|?ht was principally on onr ri^ht. There was apparently a range of
batteries to onr ri«;ht, which in the earlier part of the day clirect4?<l their tire against
a battery of Benjamin's that was drawn nj) ui)on the spnr of a hill. There was fight-

ing which I did not see, Vmt which was rcj)orted to me as going on, an«l of whicii I

conld hear by the coutinnal reports of musketry, that I supposed to have been Milroy'8
forces. But on our side of the turnpike there was no serious engagement of any kind
during that day.
Question. Do you know when any of the* rest of General Lee's command of the

army of North Virginia came to the assistance of Jackson's forces? If so, when ?

Answer. I do not ; I can only give you the impression we had at the time of when
they crtected anything like a junction.

Question. What was it ?

Mr. Maltby. I object to impressions.
Answer. I think there was no junction of their forces until in the night or very

early next morning. That I do not know, however. That was our conclusion, sit-

uated as we were.
Question. This firing that you heard to your right—what was its character—artil-

lery, infivntry, or both ?

Answer. Principally artillery.

Question. How long did it continue during the day ?

Answer. That I cannot tell yon ; but during a part of the time there was evidently
a sharp engagement with small-arms.

Question. Towards dusk, do vou know of any firing? If so, what was its charac-
ter ?

Answer. I don't recollect.

Question. What were the losses of your division that day ?

Answer. I cannot tell you without refreshing my recollection.

Cross-examination by Mr. Maltby:
Question. Where did you start from on the morning of the 29th ?

Answer. On these hills, as I recollect, south of the turnpike, and not far from the
position where the fight took place on the 30tli.

Question. Under whose immediate command were you ?

Answer. General Sigel's.

Question. At what time did you leave that position? W^as it near the Chinnhouse,
or w here was it ?

Answer. It nnist have been somewhere in the neighborhood of the Chinn house. I
recollect the Chinn house more in connection with the fight of the next day. It was
upon those hills.

Question. What time did you leave that position?
AnsAver. Qijite early in the morning. I cannot indicate the hour.
Question. At daybreak ?

Answer. I think I ordered the men to take their breakfasts, but it must have been
an early breakfast ; it must have been at least by sunrise or earlier. We began the
movement, perhaps, at daybreak.

Question. Where did you first take possession in line of battle?
Answer. That I cannot distinctly recollect, but it was.some time before we reached

the Avood where Gibbon was engaged, and I think the greater portion of the dis-
tance we were thrown into line, and Stahel with his first brigade marching on the
right and McLean on the left in line.

Question. Those were the only two brigades composing your division ?

Answer. Those were the only two brigades that I had there at that time.
Question. How far did Stahel advance with you ?

Answer. Up to near the wood in which Gibbon Avas engaged, I think.
Question. Did he retire before you retired from that position ?

Answer. He was sent over to sustain Milroy.
Question. Then you were left with McLean's command alone ?

Answer I think Stahel did not join us until after the backward movement.
Question. Did Stahel move up on the right of the tuiupike in advancing ?

Answer. I think a portion of the time his ctmimand was upon the right of the turn-
pike, but I am not sure that his right did not rest on the turnpike, making the whole
of my line to the left of the turnpike. I recollect riding in the tui-npike myself.

Question. Did you march rapidly from your position where you breakfasted to where
you formed line of battle

;
previous to your forming line of'battle, did you advance

rapidly?
Answer. No. My recollection is that all the way through the day we moved but

slowly from one patch of woods to another across the' intervening distance, feeling our
way

;
we would generally rest in a piece of wood and sent forward skirmishers, and

tlien move forward across the open space.
Question. How many men had you in vour command ?
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Answer. I cannot recollect ; tliey were average brigades.
Question. Do you recollect a battery under Benjamin ?

Answer. Yes, sir.

Question. Where was that stationed !

Answer. On a point which I could indicate if I were on the ground.

^
Question. Have you been on the ground since the battle ?

Answer. No ; not that part of the ground. Immediately after the war I went down
to Manassas and went across in a wagon,, out of curiosity, to see the ridge upon which
I had been wounded, but I did not go over the field.

Question. How far to the front did Benjamin's battery get, as you recollect ?

Answer. It was placed to our right. I should think somewhere ujDon a spur about
here.

When General Schenck thus places Benjamin's battery on tlie right
of the division, he does not mean that his line of battle was perpendicu-
lar to the pike at Groveton and at right angles to the rest of General
Poise's line on his right, but that his own line was nearly parallel with
the pike, in continuation of General Pope's line, conforming to the Inde-
pendent Manassas Gap Raikoad, and that his left was up in the Gibbon
wood.

Question. Across the pike from yon?
Answer. Across the jiike.

Question. How far to your rear was he, or to your front, when you reached that
farthest point, according to your recollection ?

Answer. It was some distance to the right, and some considerable distance. I can-
not say how much

;
possibly a quarter or a half a mile to the rear, the farthest point

that we reached ; half a mile, I should think, at least
;
probably more.

Question. At what time did you reach the position in which he was placed?
Answer. I was in the advance of that position before he was placed there ; it was

to meet the fire from these batteries as we advanced that I liad Benjamin's battery
placed upon an eminence here ; and I discovered very soon afterwards that he had
drawn upon himself the concentrated fire of a number of batteries upon the stony
ridge where the enemy were, beyond.

Question. Where were you wlien Benjamin's battery was placed in the position of
which we are speaking?
Answer. I think I may have been, as I said, from a quarter to a half mile farther

west than the point where he was placed on the south side of the turnpike.
Question. With reference to your advanced i)oint, where were you at the time Ben-

jamin was placed where his batteries were?
Answer. That I cannot tell.

Question. Have you any recollection as to whether you were then in Gibbon's
woods ?

Answer. I do not recollect. My imx)ression rather is that I was not at that time in

Gibbon's wood.
Question. How long after Benjamin being x)laced in that jiosition do you think that

you reached Gibbon's wood?'
Answer. I cannot tell you.
Question. How long after that oxiening fire began with such severity upon Benja-

min?
Answer. After he was placed there ?

Question. Yes.
Answer. I think he had occupied the position for some little time. Perhaps half

an hour or more. He was firing an occasional shot before the enemy seemed to dis-

cover his range and position and concentrated their fire upon him.
Question. J In what direction from your own command were those guns at that time?

Were they immediately upon your right or far to your front and right ?

Answer. You mean Benjamin's?
Question. No, sir; I mean the rebel battery ?

Answer. No. If this map is to be relied upon as showing where the ridge is, if the
line had been continued they would have made an acute angle with the point towards
which I was moving.

Question. How far would it have been, according to your recollection, from your
front to the point where their line, if prolonged, would have struck the turni)ike

road ? ^

Answer. Their line, if prolonged, I should have thought would strike the road some
hundreds of yards, perhaps a quarter of a mile, beyond the Gibbon woods; that is, if

their line had been protracted.
Question. How long did you remain in the position where you were when Benja-

min's battery oxjened?
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Auswor. I cannot toll yon ; I don't recollect.

Qnostion. Yon were there iu line of battle perhai^s half a mile in his front, or per-

haps a qnarter ?

Answer. From a qnarter to half a mile in front.

Qneation. Did yon lie a long time in that position before advancinj;?

Answer. Wo moved slowly, resting in each of these successive pieces of wood, and
then marched more rapidly across the open spaces between, after having f«dt the
wood in advance of ns, until by these successive delays and marches, occupying the
forenoon, we reached finally what we call the Gibbon woods.

# # « * « » «

Question. If Lieutenant Benjamin has sworn that that was his place, and if you
place his battery there as opening, how far in advance of that position would you
judge you were?
Answer. Wherever his battery was we were to his left in advance, and I should say

from a quarter to a half a mile.

Question. Do you think you were in thi^ strip of woods, marked S*, at the time his
battery opened ?

Answer. That, as I understand the map, is a strip of woods back to which we fell

when we left Gibbon's woods, where I formed a, line fronting towards the open space
and towards the Gibbon woods.

* « * # # » # .

Question. How do you fix it as between one and three o'clock the time when you
left Gibbon's woods? f
Answer. Because we consumed about half a day or more in advancing to that

point. We rested there for some time, and we consumed pretty much all the rest of
the day in regaining our original position to which we withdrew. I make it out,

therefore, that we must have reached there about midway of that time. I will add
that after I was able to examine the report made bymy aide, I found that he had stated
the time iu his report, and was satisfied that he had stated it correctly ; and I think,
though I have not his rex)ort now to refer to, that he makes it somewhere between
one and two o'clock.

Question. Have you ever read the report of General Reynolds?
Answer. I dare say I have, but not for a long time.
Question. Did General Reynolds retire from his advance at the time that you re-

tired ?

Answer. General Reynolds, as I have stated, was reported to be conmianding the
troops Avhich were on my left when we were up in the Gibbon's woods. I had no
intention of retiring from that i)Osition then, at least, nor did I know that it would
become necessary for me to do so. We had .then advanced about two miles on the
south side of the road from the point from which we started in the morning [Warren-
ton turnpike]. I sent a staff-ofi3cer to communicate with General Reynolds. He re-

turned and reported to me that there were indications of the presence of the enemy
off in the front of Reynolds' skirmishing parties or pickets, and that he had mistaken
his way, as he thought, and came very near being captured. I heard subsequently,
or about that time, from Colonel McLean, then commanding my second brigade, that
he had received a message from General Reynolds, w^hich had been delivered to him
instead of being conveyed to me, stating that Reynolds found the enemy were on his
left, and to my left, of course, therefore, in suflBcieut force to make him think it ad-
visable to Avithdraw. I had no proof of any such indications, and I wanted Reynolds
to hold on, and sent accordingly to get into communication w ith him, so as to pre-
serve our line, but my message, I think, never reached him, or at least he had left his
position, as was rej)orted to me, and 1 did not have communmation with him.

Question. Is your recollection as to the time when you retired from your advanced
position so strong that if General Reynolds swore (December 30, 1862) that he retired
between twelve and one o'clock, or it may have been after one, that you would still

say that it was between one and three, or nearer three, that you retired from Gibbon's
woods ?

Answer. I should not base my recollection upon tnayhing that you informed me as to
Reynolds' recollection. My remembrance is, as I now recall the circumstance, that it

was not earlier than one—nor, jDcrhaps, later than three. It was after I had had indica-
tion from RejTiolds, derived in the circuitous way I tell you, of his purpose to Avithdraw,
and while I was in the Gibbon's wood ; and a messenger was sent to communicate
with Reynolds, and we found he was gone ; so that he must have retired before I did.
I should say I certainly did not retire before one, and as certainly not after three

;

but I do not think it is possible for me, from my present recollection of the circum-
stances, to fix it more definitely than that.

Question. W^liat was your final position that evening ?

Answer. We fell back to this hiU which looks down into a ravine occupied by Young's
Creek.

^
Question. You moved back to Young's Creek, on the ridge just behind that ?
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Answer. Yes; 1 slept in a little grove. It could scarcely be called a grove. It was
a clump of woods. It was made disagreeable by some cattle that had taken shelter
there during the day. They were driven out that I might find shelter. It was nearly
dark, and I went soon to sleep.

Question. At what time did you reach that position ?

Answer. It must have been, I should think, not earlier than sunset. It was near
to the end of the day.

Question. Was there no fighting going on on the pike in your vicinity at that
time ? ...
Answer. I have an indistinct recollection that shots were fired along in the evening.

J cannot recall the circumstances.
Question. Did you know of King's division ?

Answer. I had'no immediate personal knowledge of them.
Question. Did you not know that they had a very severe fight in the neighborhood of

Groveton that evening ?

Answer. Evening of the 29th ?

Question. Yes.
Answer. I think I must have known of it.

Question. In reference to tjiat fight what was your position when it took place ?

Answer. I was back on this hill, looking down into the ravine ; I should say, at

least as early as sunset.
Question. Was your whole lino back there?
Answer. Yes, sir; I had withdrawn my force.

» * # * »f . » »

.Question. Did you have a watch ?

Answer. I am in the habit of carrying a watch. I don't recollect to have been with-
out one for a great many years.

Question. Did you fix times at all by reference to your watch on that day ?

Answer. I dare .say I did at the time, but I have no recollection now when or where
I took out my watch to consult it as to time. This is sixteen years ago, you must
recollect ; but certain prominent facts or incidents would be, as it were, burned upon
my mind without a recollection of the connecting details.

Question. Do you say that you were in the woods, the Gibbon woods, when General
Re^Tiolds retired?
Answer. Yes ; I should say I was.
Question. Then this statement of your aide-de-camp. Colonel Cheseborough, is in-

correct ?

Answer. What is the statement ?

Question. ''With these re-enforcements we determined to advance again and re-

occupy the woods in front of the cleared space, and communicated this intention to

General Reynolds."
Answer. What re-enforcements ?

Question. From Stahel's brigade.
Answer. Stahel retired.

Question. Yes. ''He, however, had fallen back on our left some distance to the

rear. He was, therefore, requested to make his connection with our left."

Answer. My impression was that I got this report as coming from General Reynolds
in relation to his movement when I was in the Gibbon woods. When I come to con-

sider the matter a little further my remembrance is, as I think I said before, that it

was not until we fell back to the strip of woods behind the Gibbon woods [S. 2] that

Stahel rejoined me, and therefore the probability is that I may have been there, and
prevented from making an advance again upon the Gibbon woods by hearing that

Reynolds was not going to remain on my left.

Question. You have stated that the enemy did not occupy Gibbon's woods during
the time that you were in this strip of woods marked " S 2."

Answer. No ; I am very sure they were not.

Question. Could you see through those woods ?

Answer. No.
Question. Then how do you know ?

Answer. Because I had skirmishers forward, observing Gibbon's woods, while I lay

in this strip here.
Question. What time did you lie in that strip ?

Answer. From the time we fell back from Gibbon's woods, between one and three

o'clock, and we lay for several hours in the strip of woods.
Question. Do you know how far your skirmishers advanced into that wood ?

Answer. No.
Question. Do you know where the line of the enemy's skirmishers was ?

Answer. The enemy had skirmishers, I think, in the same wood.
Question. Were they advanced far into the wood ?
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Answer. I do not know. I was not on tin) skinuisli line, Imt there wan no Horious
enoonntor botwoon skirmishers anywhere; still we knew of the presence of the enemy
by un oceasional shot tired—or sni>i)ose<l i>r«^sen(e.

ti>uestion. In referenee to the time that you nitired, do you think that it was rather
two o'clock, as between oiui an<l three, or was it before or after that period ?

Answer. I should sjiy nearer two than one. I think when I say fn>ni one to three
that about the avera<;e of that, two, would be perhai)S the time. I will add here,

because it is a part of my answer, that I may be distinctly nnderst(K)d, I am perfectly

certain that the enemy did not occupy in force that which you call the Gibl)on wood
while I was yet in this strij) of woods with my line of battle there. [Marked " S 2."]

While I wasVenuiiniu'' in that wood marked "S 2" the enemy did not in force at any
time occui»y those woods.
Question. But you did not see them yourself?
Answer. No, sir. It Avould be very easy to distinguish what you call Gibbon wood

''SI" from the other woods by the presence of indications of a battle having taken
place there the night before; the wounded that we found there and the dead from that
battle ; and also somewhere in the turnpike, near there, I stopped to look at a caisson
that was blown up.

Question. The way you have of fixing this in your mind is only in reference to the
time occupied in advancing from your jwsition in the morning by slow stages up to that
point, and retiring by slow stages to a x)oint where you camped at night, somewhat in

atlvance of where you marched from in the morning ?

Answer. No. If I were called iipon now for the first time after a lapse of sixteen
years, perhai)S I should have no other standard by which to determine it than a vague
lecollection of that kind of measuring—marching and falling back ; but after the
battle, within a short time, within a few weeks, as I was well enough to become
acquainted with what was said and known about the battle, there began in my mind
a distinctive impression that it was not later than 1 o'clock, that my aide, who had
made a report, was not wrong in his report ; and by that help I have ever since car-

ried in my mind a remembrance of the time.
Question. When did you recover from your wound ?

Answer. I was carried to Washington, and I was out of the hotel in about seven
weeks.

Question. Had you seen the report prior to your coming out?
Answer. Yes. Colonel Cheseborough remained with me during all or most of the

time while I was lying wounded, in attendance upon me, with tw^o or three of my
staff; and during that time, as soon as I was well enough to know what he had re-

l)orted, and what had been done, my attention was called to it, and he related to me
the sort of controversy into which he had been drawn by reason of this statement of
General Reynolds.

By tlie Recorder:
Question. You say that you are satisfied that the enemy had substantially no con-

siderable force in the Gibbon wood after you had fallen back to the fringe of woods

Answer. Not while I remained in the next woods east [S^].

Question. How do you know thatf
Answer. The space between is not so great but that you could fire across from on^

wood to the other. If we had had artillery, or they artillery, we could soon, either
of ns, have riddled the other out from the wood. That is one reason why I suppose
they were not there in force. Another reason is that my skirmishers were out in
advance and entered that Avood, and occasional shots were fired over to the left of the
wood, indicating that the enemy also had skirmishers in that neighborhood, but noth-
ing more. My conclusion from that condition of things was that the enemy could not
possibly be there in any very great force or any force at all. You could not very well
be in one strip of woods, with another strip of woods opposite to you, neither of them
large, without knowing whether there waa an enemy in the other wood. An army
has a good many eyes and feelers.

Question. Assuming that Lieutenant Benjamin was in a position just south of
Groveton, right on the pike, firing oft' in a northwesterly direction toward the word
"stony," where would that bring him so far as your troops are concerned

f

Answer. I was to his left and in the advance ; wherever I was to his left and advance.
My impression would lead me now to think that he was just on the north side of the
turnpike; he could not have been very far from the turnpike; he was upon a sort of
spur or hill. I have not been on the ground. ^

Question. Could not a force of the enemy have a line of pickets in the edge of this

Gibbon's woods without your knowing it—in the westerly edge ?

Answer. Hardly ; until after we left this stri]) of woods.
Question. Were there skirmishers thrown out in your front ?



162

Answer. I hardly think they could have been there at any time until we left in the
middle of the afternoon; I think we should have known it. As I see by your map,
and as I have always uuderatood, there are other portions of .the wood farther west
still, and about these I can give no information. There may be a discrepancy between
my recollection and the recollection of others in regard to the piece of woods, but I
speak quite confidently that Gibbon's woods up to the time of my leaving that strip
of woods to the east were not occupied by the enemy.

Question. Did you caiTy from Gibbon's wood the Union dead and wounded ?

Answer. Yes; it was left to others to execute the order. I gave the order that they
should be taken from there. While we were in the wood I recollect them gathering
the soldiers who had suffered in the engagement the night b'efore.

By the Recorder:
Question. Do you mean wounded or dead, or both?
Answer. I think both. I was particularly concerned for the wounded.
Question. Do you recollect firing by the enemy or any battle on your left?
Answer. I do not recollect.

Maj. T. C. H. Smith, paymaster, United States Army, then lieutenant-
colonel Fu^st Ohio Volunteer Cavalry, testified as follows (Board's
Record, page 367)

:

Question. "What was the situation of aifairs, as you understand it to have been, on
the afternoon of Angnst 29th ?

Answer. The situation of afl'airs on August 29 was that early in the afternoon the
head of Longstreet's column got on to the turnpike and fired a few shots that we heard,
not knowing where they were from. I have since learned that they were from Long-
street.

Question. I ask you what you saw ?

Answer. What I saw was this : that our left was up on the turnpike beyond Groveton
and that it commanded the ground beyond Groveton, the very ground thatLongstreet
testifies his troops were on up to as late at least as one o'clock that day. I cannot
indicate the exact position that our troops were in. I knew that they were up and
beyond Groveton. * * * * i ^ as out once or twice during the day to the Dogan
house.
Question. Whose troops were those which you saw on the left ?

Answer. Reynolds' and Schenck's ; they were out there maneuvering for a i)osition
for attack.

Brig. Gen. X. C. McLean, United States Volunteers, commanding Sec-
ond Brigade, Schenck's division, Sigel's corps, testified as follows
(Board's Eecord, page 937):

Question. What time did you go into action ?

Answer. We were ordered quite early in the day, as I supposed at the time, on the
extreme left of our troops ; we advanced toward the position of the enemy in line of
battle with a very heavy line of skirmishers; the skirmishers were engaged more or
less as we advanced, sometimes severely, sometimes very lightly, but the opjiosition to
lis was not so heavy as to prevent our advance. W^e advanced slowly and regularly

;

that was the condition of affairs. We halted at times to examine the position, and
then went on again until the afternoon. Quite late in the afternoon we were ordered
back into camp. During the day, exactly at what portion of the day I cannot now
state, General Meade came to me and said he was ordered to take position on our
left; he was in General Reynolds' division; General Meade was commanding the
brigade.

Question. George G. Meade?
Answer. Yes, afterward commander of the Army of the Potomac ; I halted and he

came up with his troops; we then went on, and he took position on our left. Some
time afterward—the intervals of time I cannot give you at all, regulated more by
events than time then—General Meade came back with his brigade, saying to me that
he had placed a battery, and he had been shelled out of his position by the rebel bat-
teries, and had got into a hornet's nest of batteries ; he was then coming back, and
advised me to do the same.

Now General Meade had placed that battery upon the left and west
of that " Gibbon w^d," on this same ridge on which some of the enemy^s
guns were placed; and according to the official report of Brig. Gen. Jno.
F. Eeynolds, he appears to have been in action there—Cooper's battery
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and Ihig, (t(mi. George G. Meade's brigade—for about an hour or an
hour and a lialf. (Board's Record, p. 501.)

I rci)orttHl to General Scheiick, my division commander, the facts, and in a short
time we were ordered back a little diatance, and remained there until night-fall ; we
were, on the approach of night, ordered back into camp, some little distance farther
back toward the position from which we had started in the morning. The position

that we got into camp that night was a hill upon which our reserve batteries were
placed. I cannot indicate it to you upon the mnp, because the map does not indicate
to me what the ground was at all.

Question. Did you know Maj. George B. Fox, of Cincinnati?
Answer. He was in my own regiment, the Seventy-tifth Ohio.
Question. On that day ?

Answer. Yes: he was there in that regiment, in that brigade. I had four regiments
and an Ohio brigade. I was from Ohio.
Question. Major Fox has been here and testified.

Answer. He was a very competent and good officer.

Questi<m. How far do you suppose you aitvanced forward ?

Answer. I cannot give you an estimate ; we Avere in line of battle the whole time
from the time we moved early in the morning. We moved along for sometime before
•we found any reply to our skirmishers ; then it was continuous droi)piug fire ; some-
times it was very severe, and sometimes not severe. We kept advancing very slowly

;

occasionally we would halt and skirmish along to find out where we were and what
the enemy were doing, and then advance again. That was kept up all the day until
in the afternoim when General Meade came back ; we did not advance any more after
that ; we halted then and waited until it was time for us to retire—to go into camp
where we were ordered to go ; we then went back.

Bvt. Brig. Gen. W. P. Eichardson, in answer to telegraphic inter-

rogatories sent him, has testified as follows

:

Maeietta, Ohio, Oct 15, 1878.

A. BiKD Gakdnek, liecorder,

Uovernorh Island, N. T.

:

I was colonel and in command of the 25th O. V. I., 2d brigade, Schenck's division,

Sigel's corps.

Came on the field the evening of the 28th. Halted on a hill on the south of the road
(which I supposed to be the Warrenton pike), at a point east of, and in full view,
looking westward, of the ground occupied ]>y King's division during the engagement
of that division and Jackson's force on that evening, all of w^hich avc saw. Laid there
in position until daylight on the 29th.
Moved forward in line of battle, south of the road, early in the morning, slowly;

passed over the ground fought on by King's division on the previous evening; saw a
few of the dead and wounded. Passed this poitit about 1 p. m.
Proceeded until we came near the road at the foot of a high hill, on which was a

rebel battery.
Supposed we were about to attempt to take it, as we were formed in clo.se column

by division. There was at this time a force belonging to our Army on our left and
seemed to be crossing the road in front of us on our left.

Soon an artillery fire was opened on our left and rear, and we were withdrawn
slowly over the ground w© had traversed in the morning, to a narrow strip of timber,
where we halted. This was perhaps 2 or half past 2 p. m.
The artillery fire on our left and front increased, and we were withdrawn further

across the fields to a heavy piece of timber, where we halted and remained until even-
ing, when we were still further withdrawn and placed (as I believe) on the north side
of the road in reserve in the rear of our corps. Here we remained during the night
and the greater part of the 30th.
The furtherest point westward from where we started on the morning of the 29th

reached by us on that day, was at the foot of the hill just described. Our own brigade
was where I have stated ; the 1st had crossed the road on our right.

I have not been on the ground since the battle, never was on it before, therefore
will not sav I know Avhere the Lewis house was.

W. P. RICHARDSON.

Although this witness was not furnished with any map, the move-
ments of his brigade, as narrated by him, can readily and with precision
be followed on the map used in this proceeding.

Maj. George B, Fojc, then captain Seventy-fifth Ohio Volunteers^ Mc-
12 G
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Lean's brigade, Sclienck's division, Sigel's corps, called for government,
testified as follows (Board's Eecord, p. 732)

:

Question. Where were you on the early morning of August 29, 1862 ?

Answer. We camped about, I should say, 200 or 300 yards from the Chiiin house, as,
indicated on the map, the night previous—night of the 28th.

Question. And on the morning of the 29th did you move forward from that position

;

if so, at what time and in what direction ?

Answer. I should say about eight o'clock, perhaps nine^ we commenced to advance
through the woods.

Question. Will you please describe on the tracing all the events of the day within
your knowledge ?

Answer. I was there yesterday. About tJns point on tkip ridge [northeast of the
Chinn house] we advanced down through these woods in line of battle—heavy woods

—

until we came to this ravine at Young's Branch. We adjusted our lines and went up
through these woods, and came out on tins open field [west of Lewis' lane No. 1], where
we again adjusted our lines, expecting to find the enemy in this clump of woods.
[Little fringe of woods south of the word Gainesville.] As soon as we reached this

point we saw a charge made. It was over across that field and across this field ; it was
off to our right. It seemed to me as though it was a little further in the rear than this.

1 think it was north of the Dogan house. It was about there [peach grove] that charge
was made northwest and was repulsed. We could see the enemy drive them back
down the hill. After they were driven back we concluded to make an advance into

these woods. [South of the word Gainesville.] I was in advance. The skirmish line

halted in these woods ; these are a narrow woods here. From that point we advanced
by flank movement, with the right in front parallel with the road. [Gainesville

and Centreville pike.] I think when we got into these woods, at this point, we de-

ployed in line ; the left came up and we deployed. We were lying along right in front,

the" left back along the pike; and I think when the right reached here—I am almost
sure—it deployed in line of battle. [In the thick woods between the words Warren-
ton and Gainesville. ] After going out of these woods some distance w^e discovered a
great many dead and wounded, which we assisted in carrying off the field.

Question. Whose command did they belong to ?

Answer. I do not know ; but we heard firing there the evening before, and I suppose
that the troops were killed and wounded at that time.

Question. Wounded troops ?

Answer. Yes ; said to be King's division, but I am not certain about that.

Question. Where did you go ?

Answer. We remained there some little time. I advanced out so that I could see

through tliese woods. [Trees to the west.] Wliile out in there the Confederates
opened their battery fi'om about this position, I should judge, at an angle across the
road, striking in the rear. [Battery to the west of the Douglass house.] Not many
shots were fired ; I do not think to exceed a dozen. That was as far as we advanced

;

and in looking down in this direction [southwest] there were some troops which did
not belong to our bri^de. I do not know what troops they were.

Question. Union troops ?
,

Answer. Yes, sir.

Question. In what direction ? ,

Answer. To our left ; down this way.
Question. Diagonally to the left from the pike I

Answer. To the left, forward.
Question. Can .you indicate the direction on the map ?

Answer. I should say down in this direction [toward Cunliffe's].

Question. Then w^hat did you do ?

Answer. We fell back from this point ; I think perhaps these troops moved back
first, because I could not hear any firing that would indicate that they were driven
back ; there was no infantry firing at all. They moved back from some cause, I don't

know what.
Question. At that point could you see any enemy ?

Answer. No, sir ; I could see no enemy ; I saw none at all on that day on our imme-
diate front.

Question. Then you fell back from these woods ?

Answer. Fell back from those woods and remained there some little time—on the
edge of the woods. Of course we were a little in advance as skirmishers. We had
orders to be on the lookout and watch the column and rear, and move back if they
moved back. I know we moved back followmg them until we got to these woods
[little fringe of woods south of the word ^'Gainesville"]. Then we moved back again
on Lewis' lane No. 1, where we remained probably three hours, and rested there.

Question . Did you see or know of any action going on that day ; if so, what ? State

what you saw and what you heard that indicated such.
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Answer. In our inimodiato front linn- was no lighting.

QuoHtion. You niran sontli of tin- pike ?

Answer. Yes, to the U»ft of the i)ike, toward Paj^e Land hme ; there was no firing from
this direction [I'age Land huie] that I know ot ; hut there was some firing from thnt

direction [from the pike northwest]. In the morning, wlien we advanced to this point
[west of Lewis' lane No. 1], we saw a charge made by our line; the line had been
nioved out from these woods, and were in some position here behind a knoll [south of
the school-house], up toward this position, held by the enemy [Independent line of
the Manassas Gap Railway]. A terrible volley was fired at them and our troops fell

hack.
Question. "What time of day was that?
Answer. That was the first charge'; I suppose half-past nine or ten o'clock in the

morning. We started from the Chinn house about eight, and it took us about an hour
and a half or two hours to get to this house [Lewis' lane No. 1].

Qtiestion. What other evidence of an action did you witness f

Answer. After we fell back we saw two other charges later in the day over the same
m ound, exactly the same ground where we saw the fight in the morning ; could see
t he men moving out away up in this direction later in the day [northwest of the school-
house]. That firing and fighting continued throughout the day at intervals.

Question. What was the character of the contest that you witnessed?
Answer. It w^as a very hotly-contested contest ; so nrach so that we felt we ought to

have gone over there, and wanted to go over to their assistance when they drove our
troops back. It was the intention of our general to move over there and help them if

he could, but I think he had orders to hold them on the left ; still, I don't know any-
thing about it.

Question. How long during the day did the battle continue ?

Answer. Throughout the day ; not continually, but at intervals.

Question. Those intervals which you speak of, were they in the nature of assaults?
Answer. They were assaults on our part, none on the part of the enemy, except when

our folks w^ere repulsed they would drive them back from that hill.

Question. From the Independent Manassas Gap Railroad line ?

Answer. Yes ; it was from a hill up there. *

Question. To how late an hour did that battle continue ?

Answer. My recollection is that there was firing even after dark. I know that up
to dusk in the evening, and I think after dark, there was firing over to the right.

Question. In going to the point where you encamped that night 4id you march
along a road ?

Answer. No, sir, across fields ; that is, personally with my company.
Question. Was there any road in your immediate vicinity?
Answer. I think there was none that I saw ; we had difficulty in advancing and

moving along ; the enemy were in our immediate front ; there was a few cavalry.
Question. Did you cross any stream ?

Answer. I know we crossed several small ravines—no stream of any consequence.
# # # * « *

Question. About what time did you reach that ?

Answer. I should say about twelve or half past twelve ; we did not remain there
long. [In the fringe.]
Question. That was the farthest point to which you advanced ?

Answer. Y'es, sir.

Question. How long did you remain there ?

Answer. Not very long ; I think probably an hour, or not that.
Question. That would bring you to about what time ?

Answer. Between twelve and one; then we fell back again to this fringe of woods
gradually, not pressed back, but moved back very carefully.

Question. About what time ?

Answer. Immediately.
Question. One o'clock ?

Answer. About one o'clock.
Question. How long did you remain there in falling back?
Answer. We did not remain in this fringe of woods very long

;
just went and loitered

through, and fell back to this position [back to Lewis' lane No. 1], where we remained
lor probably three or four hours.
Question.' Up to what time ?

Answer. I should say four or five o'clock.
Question. Then you fell back to what point?
Answer. Then we fell back on our camping ground; the men had nothing to eat all

day long. I recollect a little controversy that occurred on the battle-field when the
brigade was brought back. General Sigel rode up to General Schenck to know why
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lie was moving back ; he toldhim that the men had had nothing to eat all daj' long, and
he thought it best to get back where they could make some coffee.

Question. What time did you get back ?

Answer. About dusk ; it was so you could not see a mile and a half away. I recol-
lect in looking out in front we heard some firing on our right; when we got up on this
knoll the firing became indistinct ; we could not see it, but we could hear it.

Question. Do yon know whether there were any troops to your left at all ?

Answer. I do not. Do you mean in the morning ?

Question. Yes.
Answer. I don't know in the morning.
Question. Were there any troops theie in the afternoon ?

Answer. Yes ; to our left, when we were in this advanced position, we saw troops
in this direction.

Question. Please indicate where you saw them.
Answer. Down on our left, to these woods.
Question. How far ?

Answer. Well, I would occasionally through the trees see—well, I don't supj)ose over
100 yards, if that far. It was wooded there.

Question. Can you, on that map, point out about where you saw those troops?
Answer. Right down in these woods, from "G. B. F." to *'C. B." [Tracing so

lettered. ]
Question. State about the hour at which you say you saw those troops ?

Answer. I should say it was between one and two o'clock.

Question. Did I understand you to say that there was no musketry firing south
of the pike that morning f

Answer. I never heard a musketry shot fired all the day along to the left of the
pike.

Question. Neither skirmish line nor anything else ?

Answer. No, sir.

Question. Did you hear any artillery firing south of the pike that morning ?

Answer. When we fell back the firing that I supposed to have been here might have
been along the line, probably a little south of here, but my opinion was all day long
that the most firing was north of the pike.

Question. And towards your front ?

Answer. Yes, sir ; one reason why I am pretty positive of it is that when we were
in this wood [the Gibbon wood] I looked back over this field, and the angle of the
shooting was right my way. I noticed from the firing of the shots that it would come
close by.

Question. A northwesterly direction ?

Answer. Yes, sir.

Question. What hour was it when you first saw that movement of Federal troops up
against that Independent line of railway ?

Answer. In the morning, when we first saw it.

Question. About what time ?

Answer. I guess about eight or nine o'clock.

Question. How long did that last ?

Answer. The charge, I suppose, occupied a space of fifteen or twenty minutes.
Question. Then did the troops fall back ?

Answer. They did.

Question. When was the next one ?

Answer. I think we saw four charges during the day. Whether we saw another one
that morning before we came back I do not know, but my impression is that I saw a
second charge before we advanced.

Question. You think you saw a second one before you made your advance from
Lewis' lane No. 1 ?

Answer. Yes, sir.

Question. How long did it last ?

Answer. About the same in character.

Question. Fifteen or twenty minutes ?

Answer. Yes.
Question. When was the next one ?

Answer. After we fell back in the afternoon, then for two or three hours we coxild

hear them firing, and saw two or three charges in the afternoon.

Question. About what time was it in the afternoon f

Answer. Some time between three and five o'clock.

Question. Not earlier than three ?

Answer. That is my recollection. Of coiirse I took no notice of the time by a
watcl-.



167

Question. In other words, you saw two charges in the momiug, and theu you saw
srvenil ill th« afternoon?
Answer. I saw one or two in the morning; I know I saw one. Tho impression is

very distinct, for we expected, of coui-se, to ^o over and assist them, and that was the

first notice that we had when we were out in fnmt ; so that the probabilities were
that if they drove them any farther back we wotild come in and assist them ; that is,

I expected to.
# #'# «. # *• •

Question. What is your estimate of the whole distance you advanced over that day ?

Answer. Probably a mile and a quarter to a mile and a half.

Question. From the point where you camped the night before to the extreme ad-
vance ?

Answer. Yes, sir.

Thus it will be perceived that General Schenck is corroborated by
General McLean, by the report of Colonel Chesebrough, by the evi-

dence of General Richardson, and by that of Major Fox, who was also in

Brigadier-General McLean's brigade and commanded the skirmishers
as they advanced. Major Fox was on the ground before he came to

testify here and identified the position ; so that while Charles Marshall,
the former aid of Lee, was there to identify, w^e have a Union officer also

to identify the points to which he advanced on the 29th August, and to

which he did not get the next day.
Attention is next invited to the evidence of an imi>ortant witness on

the original trial, now deceased, viz. Brig. Gen. John F. Reynolds^ who
was called by the accused, in 1SG2, and testified as follows (G. C. M.
Eecord, p. 169):

# # # * * * *

Question. Please to state the position of your command on the 29tli, in the afternoon,
and the distance between your left and General Porter's command.
Answer. On the 29th I was on the left of General Sigel's command, engaged with the

enemy, who was then wholly on the right of the Warrenton pike as we faced it. Gen-
eral Sigel moving up obliquely across the pike ; I was on his extreme left. I had no
knowledge of General Porter's position at that time, but I suppose that the nearest
he must have been at any tirae was within two and a half or three miles, probably
three miles, across this broken country.

By the Judge-Advocate :

# * * « « * . *

Question. Do you, or not, know where the enemy's right flank \\as on the afternoon
of the 29th, say towards sunset ?

Answer. I was on the extreme left of our troops, facing the enemy, and their right, towards
sunset, had been extended across the pike, with fresh troops com,ing down the Warrenton turn-

pike. But up to twelve or one o'clock it was not across the pike, and I had myself made an
attack on their right with my division, hut was obliged to change front to meet the enemy coming
down the Warrenton pike. I was forming my troops parallel to the pike, to attack the
enemy's right, which was on the other side of the pike, but was obliged to change from
front to rear on the right, to face the troops coming down the turnpike. That was, I
suppose, as late as one o'clock, and they continued to come in there until they formed
and extended across the turnpike.
Question. Will you now answer the question as to the probable effect upon the bat-

tle of an attack made about that hour on the right flank of the enemy by General
Porter's command?
Answer. Supposing General Porter's command to have been on the road from Gaines-

ville to Manassas Junction ? .

Question. Yes, sir.

Answer. A vigorous attack made there ought to have resulted favorably to our suc-
ss ; ought to have contributed greatly towards it, certainly.

tfQuestion. Did you see any of the enemy's forces, on tlie 29th, on the south of the
pike leading from Gainesville to Grovetou, and do you not know that the right of the
enemy's line rested (m the north of that road ?

Answer. Their line changed during the day. It was oti the rio;ht up to twelve o'clock,
or about that time. In the afternoon it was extended across the pike ; I cannot state
how far

; the country was very wooded there, and I could not see how far across it was.
T thought at the time they were extending it that afternoon until dark.
Question. You have stated that the country between your left aud General Porter^a
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position was a broken country. Will you look at the map whicli is on the table and
designate at what jioint, in making that statement, you assumed the command of
General Porter to have occupied at that time ?

Answer. (Going to the map.) [Map used on trial in 1862.] This map is very inaccu-
rate, and, as a military map, is not worth much, particularly this portion of it (indi-
cating the portion referred to). My left was somewhere alDout here (indicating the
place by the letter E), and I take it to be about two miles and a half in a straight
line across to where General Porter was, as I understood it (pointing to place marked
M. S.). If there had been no troops in his front I suppose he could have made the
attack.

By the Court :

* * * # # ' * #

Question. On the 29th of August did or did not the enemy's right' outflank your left

at any time ?

Answer. I think it did toward evening. It was late, not dark, toward the dusk of
the evening.

So EejTioklSj even, did not believe tliat Longstreet was in force down
in front of the petitioner's column during the day.

Question. Will you look at the map and jioint out the positions your division occu-
pied on the 29th ?

Answer. The division was maneuvering almost all the morning, and indeed the
whole day in action on that day up to twelve o'clock, with what was supposed to be
Jackson's forces, which were in there the day before. (The witness indicated upon
the map several positions as occupied by his division during the day.)
Question. Did the enemy outflank you at sunset on the 29th f

Answer. My division, with a brigade of Sigel's corps, lost its connection for a time
with the remainder of General Sigel's coi-ps, but at sunset we had closed in to the
right, so that the enemy, I think, did outflank us at sunset; that is, I think his flank
extended beyond ours, although distant from us, not near enough to be engaged.

Question. Did the enemy that forced you to change front take position between
your command and that of the accused on the 29th ?

Answer. I think his position was partially between myself and the position occupied
by the accused as far as I can judge. I wish the court to remember, in all this testi-

mony, that I had no knowledge at the time where General Porter was. / Jcneiv that

troops were over toivard Manassas, and ivas txpeciing to have them hrouyht up on my left. 1

was informed that such would be the case ; but they were not brought up there.

Question. Did you think that the force of the enemy, of which you have spoken,
was large?
Answer. I thought it a pretty heavy force. I thought it amounted to about a divis-

ion. It extended, apparently, as far as my division did.

Question. Did not the enemy, in attacking the left and rear of General Pope, on
Saturday, the 30tli of August, pass with artillery and infantry over much of the coun-
try that General Porter would have had to pass over on the 29th to attack the right

of the Confederates ?

Answer. I think not; I think he had gotten in, as it were, between that broken
country and our position on that day, occupying a ridge which crossed the turnpike
there, and having the broken country behind him. Because I maneuvered the day
before, 29th, all over up to that broken country, and got partially on that ridge with
one brigade. *

.

Question. Do you know where the enemy commen<^ed the movement of which you
have spoken, to draw around General Pope's left flank ?

Answer. I supposed it commenced about the time I changed front, on the afternoon
of the 29th, between twelve and one o'clock; it may have been after ojie o'clock. I

suppose that to have been the commencement of that movement; their re-enforcements
were constantly coming up, and their line was extended accordingly ; they commenced
throwing troops out on Jackson's right as they came up, and extended their right out
along the ridge.

If anything else was needed confirmatory of the gallant Reynolds, it

will be found in his ofticial reports, made at the time of these occurrences.

They absolutely contradict the two Confederate witnesses, Marshall and
Paine, introduced here by petitioner, and are as follows (Board's Kecord,.

p. 500).
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UKPORT OF BRIOADIKR-r.KNERAL JOHN F. REYNOLDS, COMMANDING DIVISION OF PENN-
SYLVANIA KK8KRVKS, A'lTACHED TO M'DOWELL'S COUPS.

Headquarters Reynolds' Division,

Camp Near Mutison's Hill, Fa., S€j}temher 5, 1862.

Genoral McDowell joined the command at daylight, and directed my co-operation

with General Sigel.

The rii'ht of the enemy's position could be discerned upon the heights above Grove-
ton, on the right of the pike. The division advanced over the gi'ound to the heights
above Groveton, crossed tlie pike, and Cooper's battery came gallantly into action on
the same ridge on which the enemy's right was, supported by Meade's brigade. While
pressing forward our extreme left across the pike, re-enforcements were sent for by Gen-
eral Sigel for the right of his line under General Milroy, now hardly pressed by the
euemy, and a brigade was taken from Schenck's command on my right. The whole
lire of the euemy was now concentrated on the extreme right of my division, and,
unsupported there, the battery was obliged to retire with considerable loss, in both
men and horses, and the division fell back to connect with Schenck.

Later in the day General Pope, aniving on the right from Centreville, renewed the
attack on the enemy and drove him some distance. My division was directed to

threaten the enemy's right aud rear, which it proceeded to do under a heavy fire of
artillery from the ridge to the left of the pike. Generals Seymour and Jackson led
their brigades in advance; but notwithstanding all the steadiness and courage shown
by the men, they were compelled to fall back before the heavy fire of artillery and
musketry which met them both on the front and left flank, and the division resumed
its original position. King's division engaged the enemy alonj^ the pike.on our right,

aiid the action was continued with it until dark by Meade's brigade.

List of hrigades, regiments, and batteries in Reynolds' division as per his report of killed,

wounded, and missing.

First Brigade (Meade).

First Rifles, Colonel McNiel.
Third Infantry, Colonel Sickles.

Fourth Infantry, Colonel Magillon.

Seventh Infantry, Lieutenant-Colonel
Henderson.

Eighth Infantry, Captain Lemon.

Second Brigade (Sejonour).

First Infantry, Colonel Roberts. I Fifth Infantry, Major Fentmyer.
Second Infantry, Colonel McCandless,

|
Sixth Infantry, Colonel Sinclair.

Third Brigade (Jackson).

Ninth Infantry, Colonel Anderson.
Tenth Infantry, Colonel Kirk.

Eleventh Infantry, Lieutenant-Colone
Jackson.

Twelfth Infantry, Colonel Hai-din.

Artillery.

Battery C, Fifth Artillery, Captain Ran-
som.

Battery A, First Pennsylvania Artillery.

Battery B, First Pennsylvania Artillery.

Battery G, First Pennsylvania Artillery.

supplemental report of brigadier-general JOHN F. REYNOLDS.

Headquarters First Army Corps,
October 9, 1862.

General: I observe in the report by General Schenck's acting assistant adjutant-
•reneral, published in the Philadelphia Inquirer of to-day, of the operations of that
/^ciural's division when General Sigel advanced to attack the enemy on the morning of
the 29th of August last (you will yourself observe the error in the dates), several misstate-
ments,' unintentional no doubt, when referring to the movements of my division. My
division maneuvered on his left from early in the morning until he gained the position
alluded to on the pike near Gibbon's battle-ground of the evening previous. It was
here that General Scheuck asked me for a battery. Coojyer^s battery, with Meade's
brigade us a support, was immediately placed in position on the ridge to the right of the pike
and on the left of the icoods where Gibbon's brigade had been in action by General Meade and
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myself. In returning from this position, to bring up the other battery and Seymour's
brigade, I j^assed through Schenck's troops, drawn up on the right of the woods before
alluded to, in which Gibbon had been engaged. But, in bringing up Ransom's battery
and Seymours brigade along the pike, I noticed that Schenck's troops had disappeared
from this position and were nowhere in sight. I understood that Schenck had detached
a brigade to the right to the support of Milroy, and that I was therefore left alone aa
far as I knew. I immediately arrested Seymour's movement, and directed the divis-
ion to occupy the position across the pike from which it had moved, in doing which
McLean's brigade was discovered occupying a piece of woods just on the left of the
pike, and as soon as could be this movement was arrested and made to correspond with
his position. It was subsequently ascertained that he was disconnected from the rest
of Sigel's troops, and the position was again changed to make them coiTect.

I sent no word to General Schenck of the kind indicated in this pajier of the move-
ment of the enemy at the time this change of position was made, nor at any time.
There was a report came later in the evening that the enemy were moving over the
pike, but I am not aware that I communicated it to General.Schenck, as at that time I

had no connection with him.
I am, &c.,

JOHN F. REYNOLDS,
Brigadiei'-General Volunteers, Commanding.

Major-Gencral McDowell, JVashington, D. C.

I make this connection to you, and without any desire to enter into a controversy in
the paper on official matters.

J. F. R.

Thus wehave fixed with a certaiuty which approaches the absolute that
the Union forces were in aud beyond that "Gibbon wood" as late as
one o'clock, and held those positions as late, certainly, as three o'clock

in the afternoon. No wonder, therefore, that Longstreet thought "it
would be a little hazardous to make a front attack," and expressed to

General Lee a doubt of being able to carry the position held by Gen-
erals Schenck, Stevens, and Eeynolds, south of the pike, and, as Charles
Marshall says, "for reasons satisfactory to himself [Longstreet], rather
advised against it" (Board's Eecord, pp. 63 and 169.)

But there is still further evidence as to Reynold's position.

Bvt. Maj. Gen. H. G. Sicldes^ United States Volunteers, called by gov-
ernment, testified as follows (Board's Eecord, p. 1096)

:

By the Recorder :

Question. 'What position did you hold in the military service of the United States
on the 29th of August, 1862 ?

Answer. I was colonel of the Third Regiment Pennsylvania Reserves, second brigade.
I do not recollect what our division was. We returned from the Peninsula and rejoined
our old corps.

Question. With what rank did you leave the service ?

Answer. Brevet major-general.
"

Question. Whose corps f

Answer. General McDowelFs.
Question. Who commanded your division ?

Answer. General John F. Reynolds.
Question. Who commanded your brigade?
Answer. General George G. Meade.
Question. Do you know wliere your regiment was encamped cu the morning of Fri-

day, August 29, i832, if it was encamped at all, or bivouacked?
Answer. I took it that, in looking over the map shown me here, it was near the

Lewis house, on the battle-field.

Question. What did your brigade do that morning of August 29, 1862?
Answer. We broke camp about daylight, I think, and moved out to the front on the

left of Sigel, I think.
Question. How long did you remain with the brigade ?

Answer. It was probably eight o'clock, or nine, in the morning ; eight, perhaps.
Question. W^hen you left it '!

Answer. Yes.
Question. You did not then remain with it the remainder of the day ?

Answer. No, sir : I did not.
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Cro88-oxainination by Mr. Bullitt:

Question. You say it was in the neighborhood of the Lewis house \rhere your camp
was ; will you indicate on the map where it was 1

Answer. 1 don't know that it was really the Lewis house ; I judge from the location.

I think that here is about the position (the Lewis-Leaehman house) where we were
massed that evening; but I am not very sure ; I have such an indistinct knowleiigo
of the ground, and was with the command so little, that it would l)e hardly fair to

depend upon my testimony.
Question. You really do not recollect where it wast
Answer. No ; I have not a distinct recollection ; but I think- that is the neighbor-

hood, judging from that stream there. (Witness indicates the Lewis-Leachman
house. ) I saw a map upstairs which locates a stream of water which I am pretty sure
I have a recollection of.

Question. May it uot have been this stream (Chinu's Branch), or tliis (Young's
Branch)!
Answer. I think it was not so far to the rear as that.

Question. Do you feel any certainty about it ?

Answer. Of course I am uot certain ; but yet I am inclined to think it was hero
(Lewis-Leachmau house).

By the Recorder :

Question. Is there anything else in the neighborhood of that location that fixes it

in your recollection?
Answer. On the i)revious evening, the 2Sth, I think, I recollect there was a battle

took place, or a fight, between Gibbon's troo])s and the enemy near our front, and
General Meade's brigade was ordered front. We advanced some distance, and formed
on a hill where we could overlook the fighting. It was then about sunset. I think
we remained there until dark, w4ien the firing ceased ; then we returned again to
where the first and third brigades were in camp.

Maj. William H. Hope, Ninth Pennsylvania Eeserves, Third Brigade,
Reynolds' division, called by government, testified as follows (Board's
Eecord, p. 931)

:

Question. Where was your regiment camped on the morning of the 29th of August,
Friday ?

Answer. We arrived on the morning of the 29th, about one o'clock, on the Bull Run
battle-field.

Question. And encamped near or at what place ?

Answer. Near Groveton, I think.
Question. Did you move out from that place after daylight?
Answer. We did.

Question. At about what time ?

Answer. About daylight. We were ordered to the rear of General Sigel's troops to
support him.

Question. Describe all your movements that day.
Answer. We were marching and countermarching nearly all day, until about be-

tween four and five o'clock in the afternoon ; our brigade was ordered in to the ex-
treme left to try to take a battery ; we went down through a corn-field, and came to
this dry ravine, and General Reynolds was there ; he says, " General Jackson, you are
too damned slow." The regiment, the right wing, passed around to the right, and
the left wing passed to the left. I commanded the third company from the right,
Company D ; we got between the rebel battery and on a line with a battery and
sharpshooters; Colonel Hardin, commanding the Twelfth Regiment, and the lieuten-
ant-colonel of my regiment were talking together ; the sharpshooters opened on us. I
was standing probably ten feet from Colonel Hardin when a ball cut the cord of his
hat

; it was a little too hot, and we could not return the fire. The sharpshooters were
iinder cover; the battery had been supported by this time, and we coiild do nothing
with it, and all about-faced and got away from there.

Question. That was about what time ?

Answer. Half past five o'clock
;
probably a little later.

Question. Do you know where i\ie Lewis house is ?

Answer. I do.
Question. Were you at any time in the day in the vicinity of that house ?

Answer. We passed that house, I think, where we went to try to capture a battery,
rather in front and to the left of the Lewis house.

Question. Off in the neighborhood of Britt's ?

Answer. I don't know that I can locate it. I think probably the battery was nearly
a mile from the Lewis house.
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Question. Can you indicate about where that battery was?
Answer. I cannot locate that battery on that map.
Question. It was a little to the left and front ?

Answer. Yes, sir.

Question. How far forward did you get on that day, in reference to the position of
the Lewis house ?

Answer. About a mile from the Lewis house.
Question. Forward?
Answer. Yes.

'

Question. In which direction, west.
Answer. Northwest.

* * # * * » #

Question. What time in the day did you first see the enemy ?

Answer. About daylight.
Question. Where did you see them then ?

Answer. To the left of Groveton.
Question. When you say to the left of Groveton, do you mean the north or south

of it?

(The witness indicates on the tracing northwest of Groveton.

)

Question. Did you see any fighting that day in that direction ?

Answer. I know we were uot particularly engaged ; we were under fire, and some of
them gave us a little railroad iron that day. We went in to take a battery, and Avhen
we came back they gave us some grapeshot in a corn-field.

Question. Did you hear any cannonading that day ?

Answer, Yes, sir.

Question. Which direction ?

Answer. Groveton.
Question. Did you hear any infantry firing?
Answer. Yes, sir.

Question. How long ?

Answer. More or less all day. In the morning there was quite a sharp cannonad-
ing.

Question. Do you recollect the Lewis house, whether it was a one-story or two-story
house f

Answer. A two-story house.
Question. Do you recollect distinctly being there that day ?

Answer. Yes, sir.

By the President of the Board :

Question. What was the formation of this division during this day ?

Answer. I do not know, only my own brigade.
Question. What was your formation ?

Answer. The 9th, 10th, and 12th ; we were on the extreme left.

Question. How were you formed—in line or in column ?

Answer. I could not say as to the first and second brigades, how they were formed.
Our brigade was formed in column of battalions.

Question. You did not see the formation of the other brigades?
Answer. No, sir.

Bvt. Brig. Gen. Charles Barnes, United States Yohmteers, then cap-

tain Ninth Pennsylvania Reserves, Third Brigade, Reynolds' division,

called by government, testified as follows (Board's Record, p. 660)

:

Question. Where were you at daylight on the morning of August 29 ?

Answer. We were to the left of the Lewis house.
Question. From there where did you go ?

Answer. From there we moved to the front, or between that and Groveton and the
Lewis house, in a ravine to the left of the Lewis house.

Question. The Lewis house that is now called Leachman's?
Answer. The Lewis house was a two-story white frame house, one of the best in that

section of country.
Question. At what time did you arrive at that point?
Answer. To the best of my recollection we arrived in the position that we lay, to the

left of that house, about three o'clock in the morning.
Question. What were your movements from that position during the day ?

Answer. We were on the extreme flank of General Pope's army, and we kept moving
backwards and forwards from diiferent points on the extreme left ; my regiment was
on the skirmish line a good part of the day, that is, we were kept flanking.

Question. Was there any contest going on that day ; if so, what was the nature of it ?

Answer. There was a heavy contest going on on our right all day, or nearly all day;
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there was heavy cnnnouadiiig in the fore part of the day, and there was heavy artil-

lery fire in the after part of tlie day on as late as dark.
Question. At how early a period in the day did that heavy infantry firing hegin T

Answer. To the best of my recollection there was some infantry firing in the fore

part of the day, hut the heavy infantry firing was, I should think, about three o'clock.

Question. How long did it continue f

Answer. It continued heavy at intervals until dark.
Question. Do you know of any iufauti-y tiring between, say, about twelve o'clock

noon and three o'clock ?

Answer. I cannot say that I do. There was some cannonading.
Question. Can you indicate on the map the farthest i)oint to the front that you got

that day ?

Answer. I believe I can.
Question. Is this house called the Leachraau-Lewis house the one that you refer to T

[Douglas Pope mai) shown to the witness.]
Answer. We were ordered late at night to charge up in this ravine, with two brig-

ades. [In the direction of J. W. Cunlifte's.]

Question. Will you mark it on the map ?

Answer. As near as I can tell from this map I should think that was the ravine.
[Marked C. B.] Just south of the word Ciindiff.

Question. With reference to the point farthest in advance that you reached that day,
do you know where the right of your brigade w as located ?

Answer. The right of our brigade was over near to Groveton, towards Groveton.
Our brigade kept flanking backwards and forwards down in this direction and off in
that direction, feeling for the enemy, as we were directed.

Question. From about twelve o'clock in the day where was your company ?

Answer. About twelve o'clock we were resting in a piece of woods up near, I should
think, in here somewhere. [In a piece ofwoods northwest of Britt's, markedNo. 2 C. B..]

Question. And the farthest point you reached was where ?

Answer. Where it is marked " C. B. ," southeast of Cundiffe's. The enemy were firing

ofl" in this direction somewhere. [From Pageland lane towards Gainesville.]
Question. Indicate the direction in which the firing was.
Answer. I should think it was off in this direction somewhere. [Near to the rail-

road.] We were ordered to move up into a run, just a dry ravine. We moved up by
the flank, three regiments. General Seymour was with us. As we got up near, I

think, this piece ot woods, we were ordered to halt. [Just west of the words " Mead-
owville lane."] General Reynolds came riding up to the rear of the column—we were
moving by the left flank—and ordered Seymour to halt, that he was too late, and for
us to move right back ; he gave the order himself to about-face and march back. We
marched back, and moved, I should think, down this ravine towards the Lewis house.
[Following the line of the branch. ]

Question. At the time that he ordered you to move back, did he state anything
morel
Answer. He stated nothing more. He stated to General Seymour that he was too

late ; that the enemy were showing themselves off in this direction. [Beyond Page-
land lane. ] We could see theirskirmish line coming in off in this direction ; that would
be to the right of where we were moving up.

Question. Put down with your pencil and mark it C. B. 3 where you noticed the
enemy's skirmishers coming in.

(The witness does as directed.)
Question. What time of day was that?
Answer. At the time we made this movement up here it was as late as four o'clock.

I recollect the time, because the sim was sinking in the west quite perceptibly.
Question. I understand you to say that you were on the left of General Reynolds'

division ?

Answer. On the left of General RejTiolds' division, and my regiment did the flank-
ing, or, rather, the skirmishing.

Question. When you say did flanking, what have you reference to ?

Answer. In moving the brigade backwards and forwards to feel the enemy. Men
were put to moving out in flank as feelers.

Question. Were you in that body ?

Answer. Yes, sir.

Question. The right of the division rested over in the direction of the Warrenton
pike t

Answer. In the direction of Groveton and the Warrenton pike.
Question. During that time where was the enemy, so far as you were concerned,

from noon up to dusk 1

Answer. The body seemed to be on the right, where the heavy firing was, north of
the Warrenton pike, about Groveton.

Question. Could you see the enemy during the day from twelve o'clock ?
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Answer. Not where we were, we couldn't see tliem. We were kept kind of down in
the ravine a little.

* * -t * # , * #

Cross-examination by Mr. Bullitt :

Question. "Will you locate on. the map your position at three o'clock in the night or
on the morning of the 29th ?

Answer. I don't know that I can.
Question. As nearly as you can, about where were you at three o'clock ?

Answer. That was the time when we got where we bivouacked.
Question. Indicate that as well as possible. [Douglas Pope map shown to wit-

ness. ]
Answer. I don't know that I can indicate where we bivouacked that night.
Question. You can somewhere in the neighborhood ?

Answer. It must have been off here. It is in this direction from the Lewis house.
Question. Give your recollection of about the locality; you arrived there about

three o'clock ?

Answer. Yes, sir.

Question. Now the point you arrived at where you bivouacked that morning and
night?
Answer. It is pretty hard for me to state, but it was near the Lewis house.
Question. Which Lewis house ?

(The witness indicates Leachman's.)
Question. It was near the Lewis house, Avhich is west of Lewis lane No. 1. Now

what time did you leave that point ?

Answer. It was after daylight.
Question. How far did you march ?

Answer. We marched a short distance in the first place, then we marched again,
and we kept marching and remarching.
Question. Please show the point to which you marched when you first left there

after daylight.
Answer. We marched direct, I should think, from the Lewis house uj) toward Grove-

ton. We marched from where we were bivouacked to the direction of Groveton.
Question. Was it a northerly direction ?

Answer. It was a northerly direction, if that map is correct.
Question. How near did you go to Groveton ?

Answer. We went in sight df it. In the first place, you could see a long distance there
at some of those points.

Question. You know where the Warrenton and Centreville pike is ?

Answer. I do.
Question. Were you immediately south of that ? Were you marched directly north

toward that road, at right angles with it ?

Answer. I don't know that we were marched at right angles, but in that direction
toward Groveton.

Question. How near did you go to Groveton ?

Answer. I suppose we were three-quarters of a mile.
Question. Groveton was in which direction from you ?

Answer. Groveton was in a northerly direction. It was a little to our right.

Question. Which way did you march and which way did you countermarch? Give
your movements as nearly as you can.
Answer. In marching up this ravine we marched off in this direction (toward Cun-

liffe's) In moving back, we moved back right down the ravine.
Question. In countermarching, did you at any time go east of the point at which

you had bivouacked the night before f
Answer. I think not, to the best of my recollection.
Question. Then, during the whole day, according to your present recollection, you

were west of what is marked on this map as Lewis lane No. 1 ?

Answer. Yes ; that is the best of my recollection. At night we fell back and took
position in here somewhere [north of Compton's barn].*******

Question. Did you see no enemy along about in the vicinity ofwhat you have marked
here as "C. B."?
Answer. There was an enemy up in hero. [Towards Pageland lane.] We saw a

few mounted skirmishers.
Question. You saw no heavy bodies of troops ?

Answer. Had no heavy bodies of troops at that time until they commenced firing

upon us from this position.
Question. Do you recollect having seen Owen Jones, of Pennsylvania, with his cav-

alry, there ?

J
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Answer. I don't recollect seeing any P«;nn8ylvauia cavalry there. There were cav-
alry luovini; backwards and forwards.##•# *• » »

Question. Now 1 ask you whether or not General Reynolds dul not that day move
into the woods in front of you with more than one brigade, and whether ho was not
driven out within fifteen minutes or half an hour afterw^ards?

Answer. He was not driven out. Ho ordered the troops out ; they were not driven
out.

Question. That was a wood?
Answer. That was up a dry ravine in an open field ; there was a little woods to our

left.

Question. Will you indicate where that woods was ?

Answer. If this map is correct, I would suppose that is it ; it is a small piece of
wood. [West of the words "Meadowville lane."]

Question. You took a route along here, I suppose—you marched along that road?
[Manassas and Sudley road.]
Answer. On the 28th we were moving along this road. [From Gainesville east

along the Warrenton and Centreville pike.] One of our brigades was fired into, and
the eighth regiment had several men killed.

Question. Then which way did you go ?

Answer. Soon afterwards—after that the enemy left our front and we made a detour
off towards Manassas.

Question. That is, you moved off towards the Manassas and Gainesville road on the
Manassas Gap Railroad ?

Answer. AVe moved oflt' towards the Manassas Gap Railroad. I don't recollect that
we crossed it

;
yet I am not positive but what we did cross it. Then we moved along

to Manassas or near Manassas.
Question. What time did you leave there ?

Answer. I cannot tell.

Question. About what time ?

Answer. We came in here and halted.
Question. Came in where and halted ?

Answer. Some point either on this side of the railroad or on that, I cannot tell which.
We halted for an hour or two and then we moved off, and it was after dark when we
passed Manassas; we marched on from Manassas; we seemed to just turn right up
towards the Warrenton pike.

Question. Came up in this direction? [Along the Manassas and Sudley road.^]

Answer. I suppose that is the road ; fiom there we went up to this point that I indi-
cated, where we bivouacked.

Question. How did you get to that point from the Manassas and Sudley road ?

Answer. Across the country.
Question. Look at it there ; did you march right across here?
Answer. I cannot tell ; it was after night.
Question. You do not know how you got there ?

Answer. I don't know how we got there, but I know we were at Manassas, and I
know we marched that night during the night.

Question. Did you see the attack which was made late in the afternoon or evening
by King's division ?

Answer. I did not.

Question. Where were you at half past five to six o'clock ?

Answer. At half past five or six, at the time that this charge was made up in here

—

I put this at a later date than some of my comrades—but at the time when we made
this charge, or just before it, this heavy musketry firing was going on.

Question. Then about what time f

Answer. While we were falling back there was heavy musketry firing.

Question. About what time would you say it was that you were there at '* C. B." ?

Answer. I should say that it was not earlier in the day than five o'clock.

Question. That is, the movement by which you were at ''C. B." was not later than
five o'clock on that day f

Answer. I should say that it was not later than five o'clock in the afternoon.
Question. Not earlier than that ?

Answer. Not earlier than that.
Question. How lon^ did you remain in that point ?

Answer. Not ten minutes.
Question. Before you fell back to what point?
Answer. We flanked right around this ravine, I should think, and we halted there

for a little while.
Question. That is the ravine right under "Lewis lane, No. 2".f

Answer. Yes.
Question. What I want to know is where you were at the time General Hatch's di~
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vision and King's division, General Hatcli in command, charged up the Warrenton
pike ?

Answer. The time the troops charged up there I cannot toll who commanded the
troops. We were in here.

* * jf # * * *

Question. Was there any heavy fighting along on the Warrenton pike just north of
you ?

Answer. There was to our right very heavy firing in the vicinity of Groveton ?

This evidence, it is noticeable, corroborates Geneal Eeynolds' official

report, before cited, of the 5th September, 1862, that after General Pope
arrived on the field he proceeded, under the latter's orders, to threaten
the enemy's right and rear "to the left of the pike," viz: to the north of
it, and had a sharp contest.

It is a curious tact that Maj. G..B. Fox, of Schenck's division, and Bre-
vet Brigadier-General Barnes, of the Pennsylvania Eeserves, Keynolds'
division, each put the lines that they marked on the map in exactly the
same relative position, Keynolds having been on Schenck's left, near
Meadowville lane, and one being a continuation of the other.

The opportunity here presented to an enterprising and vigorous officer

was lost by this petitioner, for instead of pushing into action so as to

communicate with the left of General Pope's army, he retired without
any effort to carry out the specific orders for his march, under which he

was to halt only when he should have established communication with the

forces on his right (Pennsylvania Reserves), which, as he knew, were ordered
also to march toward Gainesville.

As, however, from the sounds of battle, it was evident that they had
met the enemy, communication could not, of course, be had by continu-

ing in the direction of Gainesville on one side of the triangle, Gainesville
forming the apex, but by pushing across to the other side on a more
northerly road, parallel to the base of the assumed triangle.

While the petitioner was still at his furthest point of advance, with a
portion of his troops, near Dawkins' Branch, General Reynolds was cross-

ing the Warrenton turnpike and attacking Jackson's right.

There were two brigade fronts between Reynolds' division and Grove-
ton, viz, Stahel's and McLean's, of Sigel's corps, and this shows how far

his force must have extended on the general Une of the turnpike toward
Gainesville.

In his official report. General Reynolds says, as we have seen, that

"Cooper's battery, with Meade's brigade as a support, was immediately
placed in position on the right of the pike and on the left [viz, west] of

the woods where Gibbon's brigade had been in action" {p. 72 official

printed report).

In his evidence on the general court-martial. General Reynolds said

^^he supposes this to have been as late as one o''clocJc.^^

In Brig. Gen. R. C. Schenck's official report (p. 140, ibid.)^ it is stated

that it was about one or two o'clock when General Reynolds' division

was seen coming up on the left of McLean's brigade of Schenck's division.

It was the "left rear" of the force of General Reynolds (thus offered

at an angle with our main line) that the Confederate reports speak of as

attained by their artillery from the high ground west of Pageland lane
in their advance from Gainesville.

From this we may consider what would have been the effect had peti-

tioner moved up to establish communication with our left (Reynolds'),

since the ground between them was necessarily entirely unoccupied by
the enemy, and since the enemy's check to Reynolds' attack of Jackson's
right would have been counterchecked by petitioner's advance.

All these troops south of the Warrenton turnpike were rendered of

comparatively little use, by reason of the petitioner's fatal inaction.
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As, according to General Sclienck's report, Cooper's battery, after

going into position (west of Gibbon's battle-ground) between one and two
o'clock, was in action "about an hour" (p. 140, ibid.), it follows that the
enemy could not have attacked an<l flanked Reynohls with aitillery,

even so as to have compelled his falling back, until about three o'clock.

When, therefore, it is sought by i)etitioner's counsel to place the Con-
federate line of Hood's division in the neighborhood of Gibbon's battle-

ground and field-hospital at 10 a. m., we can only believe it by saying
that what John F. lleynolds swore to, and Schenck (by his aide-de-camp)
oflicially reported in September and October, 1862, was false, or else you
must come to th^ conclusion that the Confederate sources of information
were mistaken.
The field-hospital of our dead and wounded men of Gibbon's brigade

has been too well fixed in evidence and too indelibly impressed on the
minds of those who i)assed over the ground on the 29th August, 1862,
and who have been witnesses, not to leave its impress. Nearly three
hours is a great discrepancy, but as Reynolds' and Schenck's reports and
the former's evidence were made and given when the subject was fresh

in their recollection, such sources of information are entitled to great
respect.

If the Confederates were anywhere near the position it is sought to
place them, Reynolds would have been destroyed.
Leaving out of view the question of success or non-success of an attack

on the enemy's right, and whether Jackson or Longstreet was there, it

will not be questioned that an attack should be made as ordered, because
even if it fails it may so employ troops of the enemy as to uisure else-

where against their line such success as to lead to victory.

The battle we are considering affords a striking illustration of this.

AVhen Hood's advance (of Longstreet's command) had, towards the
middle of the afternoon, rendered the stay of the two brigades in Jack-
son's right front in observation of Reynolds no longer a necessity, they
were withdrawn and became a reserve greatly needed for Jackson's
nearly-exhausted lines.

When General Kearney, at about six o'clock, rolled up the enemy's
left upon his center, and Steven's, joining with Kearney, endeavored to

sweep their line still further and make the success decisive, it was Jubal
Early's Confederate brigade, with the Eighth Louisiana of Hay's bri-

gade, coming to the aid of A. P. Hill's exhausted troops, who had
already, says Hill in his report, suffered "six distinct and separate
assaults," that checked our advance and drove Stevens back.

Kearney's report says his own division " changed front to the left to
sweep with a rush the first line of the enemy. This was most successful.
The enemy rolled up on his own right. It presaged a victory for us all.

Still our force was too light. The enemy brought up rapidly heavy
reserves, so that our further progress was impeded. General Stevens
came up gallantly in action to support us, but did not have the numbers."
These w^ere the last reserves tTackson had upon the field. The other

regiments of Hay's Confederate brigade had been i)ut in some time pre-
viously on a similar necessity.

Second Lieutenant Jb/?7i S. Hollingshead, Ninth Pennsylvania Reserves,
third brigade, Reynolds' division, called by government, testified as fol-

lows (Board's Record, p. 932)

:

Qnestion. Where were you on the moruiug of that day—29th of August ?

Answer. I could not scarcely tell ; we were marching during the night, and we lay
in an open field until daylight, then we commenced moving.

Question. Do you know where the Lewis house is ?

Answer. No, sir ; I could not say by name. All I know is that after we had beea
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marcliiiig and ooniitermarLliing during the day, and after going through a strip of
Avoods into a ravine to charge a battery, we all fell back and got to a white house,
and staid there part of the night ; I don't know the name of the house. I have never
been on the ground since that time.

Question. Was there any branch near that house—any stream ?

Answer. The ravine that we went into was dry at that time
;
just past where our

company halted, in sight of that battery, there was a swamp, then a clump of trees ou
the other side

;
part of our brigade got into the woods across the swajnp ; our com-

pany and two or three others were just on the edge of the knoll that the battery was
placed on. General Seymour sat there on his horse, on the edge of the knoll, within
ten feet of where I was standing, and while there General Reynolds rode up and says,

''You are too late, too late, about face," and we all went out' together as quick as we
could get. "

Question. You had been moving up this ravine ?

Answer. When we moved up that ravine and crossed the corn-tield, a battery was
playing on us with grape and canister, and we got back there as fast as we could, and got
behind a knoll in front. The battery played on us as we went across the corn-field,

and when we got upon the knoll, we changed direction ; then when we got past where
that swamp is the battery changed direction again, and was tiring at our men in the
woods across the swamp. While we staid there in that jjositiOu General Reynolds
came up, and the words he said were to General Seymour,

Question. How far in advance of this house do you think you went ux> that ravine f

Answer. About a mile, to the best of my recollection.

Question. Do you know what direction that ravine took which you went up from
this house ?

Answer. The strip of woods that we went through—we had been marching and
countermarching along the roads during the day, and then we went to the right
through a strip of woods and through a cornfield at about right angles.

By reference to the map at the time, between 1 and 2 o'clock p. m.,

when General Reynolds, as he originally testified, was swinging his

division by a right half wheel across the ''Warrenton'' X>ike, near Mea-
dowville lane, and west of the Gibbon wood, in order to attack Jack-
son's right, it will be perceived what an opportunity was presented to

petitioner, had he been at the head of his column, to move up in the
exact direction indicated by his early verbal and written orders from
General Pope and personal direction from General McDowell.
The position of Reynolds' division at that time shows quite convinc-

ingly that the enemy could not have been in either position or force

south of the pike, near enough to have oifered any obstruction to a
movement by petitioner to connect with the left wing of the ''Army of

Yirginia."

Now with reference indirectly to the position that Maj. S. N. Benjamin,
then Second United States Artillery, fired at. The impression sought to

be conveyed is, that he fired off in the direction of the "Browner-Doug-
lass house" towards a battery placed down on the easterly slope of the
hill, on that natural glacis. There is also a natural glacis from this

highest point noted as " Stony ridge," where Jackson liad his artillery

in'position behind his line down towards the Warrenton pike. If we
look at the position taken up by Major Benjamin aud examine the con-

tour lines and the respective heights, we find, for example, that, his posi-

tion being on the southerly edge of the pike at the easterly corner of

Groveton, the next height westerly at its highest northerly point is 20
feet above the point at which his battery was located as just mentioned

;

that ridge which crosses the pike west of Groveton, and w^hich is 20
feet higher than the one on which Benjamin's battery w as placed, has
still another west of it and east of the " Gibbon " road, which also crosses

the pike to a point still more northerly, and is also 20 feet higher, while

the northerly edge of the " Gibbon" wood north of the pike is still more
northerly on an elevation 200 feet high.

From this topograj^hical description it is plain that he could not pos-

sibly have fired westerly down the pike^ or towards the "Browner-
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1 )(m<'iiiss" house, even had he .so wished, on account of intermediate hills

and ''(libbon" wood, but that his line of lire was northwesterly, in the
direction of the word *' Stony," which best fulfills his conditions as to
distance (IJoard's Record, p. (>i:J), besides whi<'h, we have seen by the
evidence heretofore cited of Maj. H. S. White, inspector-general in the
re<iular Confederate armj', Jackson's artillery was behind his line on
that very '^ Stony ridj»e.''

This direction of Benjamin's artillery contest corresponds exactly with
the government theory of the true situation ; for had he l^een firing- west-
erly down the pike (had the topography permitted), (reneral Keynolds
Avould never have been able to cross it west of the ^^ Gibbon" wood at

the time he swore in 18G2 that he did, or march Seymour's brigade down
it to join his division, which was at precisely the same time Benjamin
> wears he carried on his remarkably gallant artillery contest.

From the position which Eeynoldl reached westerly beyond the Gibbon
woo<l between 1 and 2 p. m. of the 29th, and from the fact that the Con-
federate Capt. James Mitchell, First Virginia Volunteers (called by peti-

tioner), the only witness from Kemper's division of Longstreet (which
division has been put in line bj' petitioner south of the pike next to

Hood's), SAvears he "saw no Federal troops at all that day " (Board's
liecord, p. 380), it is plain that the re-enforcing enemy under Lee, com-
prising i)art of Long-street's command, that clay occui^ied a defensive

position only near enough to help Jackson if necessary.
I have now given the evidence of these Union witnesses as to the

position they occupied up to a very late hour in the afternoon. If Gen-
eral Beynolds, as his official reports show and as he swears on the
original trial of this petitioner, got up in this position on the pike beyond
the Ciibbon wood at a later hour than one o'clock on the 29th of August,
1862, reniaing there a considerable time, and if that is corroborated, as
we find it is, by the official report of Colonel Cheesebrough, Schenck's
adjutant-general, and by Major-General Schenck himself, and by Major
Fox, and l)^' Brevet Brigadier-General Barnes, Major Hope, Lieutenant
Hollingshead, and General McLean, besides the citizens Monroe and
Carrico, Major White, and Eev. Mr. Landstreet, it is quite plan that
Charles Marshall and Alex. D. Payne, the two rebel officers who were
l)rought here by petitioner as witnesses, were mistaken as to that day's
position of Longstreet, which they fixed as on the easterly edge of the
Oibbon wood by 9.30 or 10 a. m.

4.30 p. M. ORDER.

"We now come to the consideration of the 4.30 p. m. order, so called,

"Which is found in the third specification of the first charg^, and is the
l)asis of the first specification, second charge, and is as follows:

That the accused, l)eiiig in front of the enemy flnrin;? tlie l>attle of Manassas on
,Friday the 29th August, 1^62, did receive the following lawful order:

"Headquarters ix the Field,
^^ August 29—4.30 p. m.

''Maj(U-General Porter: Your line of marcli brings you in on the enemy's right
nk. I desire you to push forward into action at once on the enemy's flanlc, and if

•isible on his rear, keeping your right in communication with Gt^ieral Reynolds.
le enemy is massed in the woods in fiont of us, but can be shelled out as soon as you

•engage their flank. Keep heavy reserves and use your batteries, keeping well closed
to your right all the time. In case you are obliged to fall back, do so to your right
uud rear, so as to keep you in close communication with the right wing.

''JOHN POPE,
'^ Major-General Commanding."

13 G
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The petitioner denies that lie received this order at 5, or even 5.30 p.
m., or until on or about sunset, Avhen he was at his headquarters at the
junction of the Gainesville and Sudley Ford roads, east of Bethlehem
Church (petitioner's opening statement, p. 40,) and on the original trial

brought several witnesses to this point. He has produced no new evi-

dence upon the subject. He has, however, brought witnesses (Leachman
and Payne) to gness a road by which the order could have been carried.

As somewhat illustrative of this subject, it will be curious to note the
evidence of the petitioner's then aid-de-camp, Lieut. S. M. Weld, as given
in the original trial (G. C. M. Kecord, p. 129).

It seems that he was sent by the i^etitioner with a message to be de-
livered either to General McDowell or General King^ both verbal and
written, arid that he started about four o'clock in the afternoon of the.
29th from the junction of the road that leads from Gainesville to Manassas
Junction and the road that leads to Dudley Springs. The purport of this

message was that General Morell would now be strongly engaged -, that
there was a large force in front of us ; that large clouds of dust were seen
there, &c.
He says that on the road he saw General Hatch, who told him that Gen-

eral King was sick and not there^ and that he, General Hatch, commanded
his division ; a fact, by the way, which, as we have seen, the petitioner

himself knew beyond peradventure as early as ten o'clock in the morn-
ing. He says that General Hatch gave him a message to the petitioner

to the effect that we had driven the enemy into the woods, which he sent
to the petitioner by an orderly. This was after " quite a heavy tire of
nuisketry broke out to our right and front." He then went in the direc-

tion indicated in order to deliver the message to General McBoAvell, and
found him just leaving General Pope. He delivered the dispatch, and
General McDowell said he was not the man, and pointed to General
Pope. He says that General Pope told him to tell the petitioner ^' that
we are having a hard fight " j that he overheard General Pope tell Gen-
eral McDowell to send one of his divisions to the right, to which
General McDowell made some objection. He, Weld, then left General
Pope, went down the road, and waited about five minutes ; wrote the
substance of the message, and sent it by an orderly to the petitioner.

He met the orderly on his way back, who told him he could not find the
petitioner, and he delivered it himself. He says he got back about sun-

down, and that he did not see Capt. Douglas Pope until then. He says
he occupied at least an hour and a half returning, having come back
by a different road from that on which he went. He did not go to where he
had left the petitioner, because he understood from the petitioner that the
latter would be up at the front, and therefore he went to the front, having
•come out into the Manassas and Gainesville road near Bethlehem Church.

Of course, Jie did not find the petitioner at the front, because, as we have
seen, during the course of the evidence for that day, that was not the
place that the petitioner frequented. However, Lieutenant Weld went
on up to the front, and then came back. He says he found the i^etitioner

where he left him, right in the forks of the two roads—the Sudley Springs
and the Manassas and Gainesville roads.

This message which he delivered to General Pope, with all the delay of

going to find King's division, conversing with General Hatch, afterwards
receiving a different message from him from the one mentioned collo-

quially, writing it out and then going to find General McDowell on Buck
Hill with General Pope, took him, according to his own evidence, about
an hour.

Therefore, at that time the distance from General Pope's headquarters
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on Buck Hill to where the petitioner was located was not. according to
liis own witness and aid, more than an liour; and it must l)e rexjollected

that the niessa;;v wiiich h(^ gave his aid to carry to (leneral McDowell was
not (me of urgency, re(juiring anything specially or immediately to be done
on the i)art of (leneral ]\rcl)owell j it was in the nature of a report to
(Jcncral McDowell, an<l shows that he conceived himself to be<>perating
still under the orders and instructions which (xeneral McDowell had
given him upon leaving him near the Manassas Gaj) Kailroad.

if it took the petitioner's aid hut an hour to go to General McDowell at
JJuck Hill (deiu'ial Pope's head(iuarters), even including all these delays
ill route of which I have spoken, it certainly could not have taken a
longer time tor an ofhcer starting half an hour later from Buck Hill with
an urgent nu\ssage to go to the i)etitioner.

In considering this subject as to the delivery of this order, Ave must
consider the character of the message which Captain Pope was to take
to the petitioner.

There was a battle progressing at the time, heavy infantry and artil-

lery firing, assaults being made upon the enemy's lines; and all this was
spread out and under the notice of the commanding general and his staff.

C'aj)tain Pope himself had shortly before, according to his own statement,
been in a jiosition where he witnessed directly some of the serious por-
tions of the contest. The order which Captain Pope received was of an
urgent character. It was tor the petitioner to move at once to attack
the enemy^H right flank and, if possible, his rear. Xo description of order
\A hich could be given on the battle-field would indicate the necessity of
greater ppeed ami haste in its delivery than this. Is it to be assumed
therefore, for a moment, that Captain Pope, after receiving such a mes-
sage, should trot or walk as if on an excursion of mere pleasure to view
the scenery ? There is every reason to suppose, aside from the evidence
of the witnesses on the subject, that Captain Pope rode with that message
with all the haste and speed tliat was possible.

We have seen from the evidence and reports of both Sigel and Rey-
nolds on the left of General Pope's line of operations, that they had been
informed and were looking for the arrival of the ijetitioner upon their

left Xb take i)art in the action ; and the lion. E. D. Fowler^ who then com-
manded the Fourteenth Brooklyn Regiment in Hatch's brigade. King's
division, has said (Board's Record, p. 548) that his brigade got into posi-

tion to support Reynolds west of the Sudley Si>rings road after having left

the Manassas and Gainesville road, about 2 p. m., and that he was
•' very anxious, and expected, even before we halted, to hear, on what
was our front and left, the guns of Porter's division."

General McDoicell testified on the original trial (G. C. M. Record, p. 85,
and Board's Record, p. 818) that he met Captain Pope when carrying this

order near the Manassas and Sudley road, and that his troops were on
the Sudley road. Some of them, however, had been put in, as he himself
says, and as other testimony has corroborated, west of the Sudley road
l>etween New Market and the stone house, to co-operate with General
Reynolds.
At the time, therefore, that General McDowell met Captain Pope, it is

fpiite apparent that the latter could not have strayed from the road in
the direction that the petitioner would i>ut him in order to show that he
lost his way.

It is to be noticed in looking at the map prepared by Major Warren
that the road which the government witnesses unite in saying they took
on the afternoon of the 29th of August is not fully delineated. For a
part of the distance along Chinn's Branch, between two roads running
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nortlieasterly from the Cliiiin house, to the point where they cross the

branch, is deUneated a path which, so far as the max) i^ concerned, stops

at the most southerly of those two roads without any apparent reason.

The witness Leachman., and others, have testified to the presence in

that country, in camp the previous year, of a Confederate army, and that

the country was full of army roads.

The time of the disi)atch of the order is fixed by its date, namely,
4.30 p. m. Three witnesses have testified as to the road that '\\ as takeii,

and their evidence as to a part of the road is substantiated by that of

Major-General McDowell.
When we come to look into the testimony of Mr. IF. B. Wheeler^ a cit-

izen, who lives on the line of the road which Captain Poi)e and the
orderly, Mr. Dufiee, testified as to taking, we find that there was for-

merly," at the time which we are considering, an army road in that very
direction testified to by those ^^dtnesses.

As a slight corroborative circumstance it is to be noted that when
these two witnesses, Captain Pope and Orderly Buifee, at my request,

visited the battle-ground before coming in the presence of the Board to

testify, after leaving Buck Hill, General Pope's former headquarters, they
moved down the line of the Manassas aud Sudley road towards Manassas
Junction the entire distance in a light wagon, without personally exam-
ining the road that ran up by Chinn's Branch around the spring, and so

on to Wheeler's and out by Smith's on to the Manassas and Sudley road.

^Nevertheless, they distinctly delineated upon the map the general direc-

tion that they were confident they had taken on the afternoon of the 29th
in delivering that order, a direction which, as we shall see, has since been
corroborated by Mr. Wheeler, in placing a road on the general line which
they thought they had taken, and which they indicated from memory
dating back sixteen years. The testimony of William B. W^heeler on that
subject is as follows

:

Question. Please look at this map. [Douglass Pope map shown witness.] Tell me
what ways there were at that time, on the 29th of August, 1862, of going by roads from
Buck Hill down to Bethlehem Church.
Answer. There was an opportunity of going any way that a person thought proper

to go. There Avere no obstructions to any party not in a vehicle of going any way
they thought proper to go. On some part of the route they would encounter wood-
land, and would evade it. The country Avas all open. There was no fencing there
except my own outside fencing. If they went on the west side of what is known with
us as the Manassas and Sudley road, or, in other words, the road leading from Manas-
sas to Sudley, there was no fencing whatever except my own outside fence.

Question.' Will you please point out and describe any road there was, if there was
one, leading down west of the Manassas and Sudley road, and the nearest to it in the
direction of Bethlehem Church ?

Answer. Th^re was no road at all that was known as a road except the one from
Groveton, Avhich crossed the old Warrenton and Alexandria road [Lewis lane No. 1].

But the whole country was a road where any and every i^erson thought of traveling.

There was particularly from Mr. F. M. Lewis's, as laid doAvn here, through B. P.

Lewis's, and through Mr. Steers's to my own place (the Wheeler place) into theChinn
farm—there was a road that was mostly traveled by soldiers in passing from Manassas
to what was then known as the Bull Eun battle-held. During the spring of 1862 there
was a gTeat many that walked from Manassas up there, and while they were encau)pe4
at Manassas, an every-day occurrence.*******

Question. Was there any road leading down in the neighborhood of Chinn's Branch ?

If so, will you give its general direction on the map ?

AnsAver. There was a spring on the west side of that branch ; that is cleared land; on the

west side of that branch there teas a road, or cattle-path ; the aaIioIc country aa^s open,
and CA'^erybody's cattle, whose cattle Avished to go OA^er that, passed down on the Avest

side of the branch until they made a path or road to the loAver point of those Avoods,

not including that small woodland that runs down there [just east of the branch].
There uas formerly n road, when Mr. Hoe owned that Chinn farm, that was on the outside of
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that H'oodhdid, dow» to that point, and cattle and Htock of all kiudn paHsvd on this west Hide

because there are hlnffx on the eaat side.

(^lU'.stion. How would thoy }j^vt out from this Chiiin's Branch, from this lower point
of that piece of woo«llan«l to lit'thh'hom Church?
Answer. Theif conld come thronrjh bif inn house, or they could leave at the Sprinjf. It

is in a suiall oak grove laid down on that map (on the branch). Mr. Chinn used as an
inlet and outlet from his dwellin«r a road crossing that branch road.

Question. Was there any way of getting out from that point to the Manassas and
Smiley roa<l, except by going due east on the Chinn road f

Answer. Yes ; as I just renuirked, they couhl go where they pleased. The country
^vas entirely open. As far as I know, most of the cavalry that was stationed at Man-
assas and vicinity passed through my place, sometimes out down here at New Market,
and sometimes through Mr. Steers's, and into the road. They went any way they
thought ])roi»er, that their inclination leaned.
Question. Was there any road at that time between your house and the Sudley road

running ft-om that i)oint uji here, that you have alluded to ?

Answer. No, sir ; there was no road. Persons riding about over the battle-field for

the first time frequently rode through my field.

Question. Was there any old mined house in that vicinity ?

Answer. There Avas a tenant house on the Chinn farm, in a northeasterly direction,

from the residence, standing near a large cherry-tree in a northeasterly direction, but
rather nearer the spring branch.

Question. About where would yon say that ruined tenement was?
AnsNver. If I knew the scale of this map, I could locate it. [The scale of the map

stated to the witness.] I should say that that tenant house was within a hundred
yards northeast of the Chinn house—somewhat nearer—40 or 50, I suppose, nearer to
the spring branch. It was totally destroyed, except the heavy frame.

Question. How far from the branch then was it ?

Answer. I should think 80 to 100 yards, probably not quite a hundred yards, from
the branch. It was northeasterly, in the direction of the stone house, and pretty much
in the same direction as the branch.

Tlie petitioner's witness, John T. Leachman, another resident of tliat

rejiion, who was called in order to guess at a route which Captain Pope
took in delivering the order, nevertheless made some curious admissions^
corroborative of the evidence of the government witnesses.

In taking a route which he pretended Cax)tain Pope might possiblyhave
taken, a very difficult piece of road much to the west of where Captain
Pope came out, and near (raskins' ; and yet, as will be perceived by a refer-

ence to the evidence that he gave, from which extracts will be made, he
admits, although lie is an elderly man, to have ridden at the rate of about
six miles an hour, including this rough piece of country over which
Captain Pope never went, and which he included in his estimate of the
general rapidity with which he travelled ; and he Avas making this esti-

mate at the time specially for his own use as a witness in this case.

This witness, Avithout knowing anything about the exact direction that
(Japtain Poi)e took, and although making him start from the MattheAvs
house, a point much farther north than Buck Hill from whence he
(Pope) actually started, and although assuming that after he crossed
the Warrenton and Centreville pike he (Pope) took a route via
the Chinn house, much to the west of the road he actually took,
so as to liaA^e brought him down via Comi)ton's lane to the old Warren-
ton, Alexandria, and AVashington road, thence out to Xew Market and
so on down the Manassas and Sudley road and around up the Manas-
sas and (rainesville road to Bethlehem Church, five-eighths of a mile
farther tiian the headquarters of the petitioner, nevertheless, the witness
Leachman w^as satisfied that Captain Pope did come out on the old

\\'arrenton and Alexandria road. In this he was correct. We take up
bis evidence at that point and find that he testified as follows:

He evidently struck this road somewhere.
Question. Which road ?

Answer. The old Alexandria road.
Question. Why do you say that he evidently struck that ?
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Answer. Because he says lie came owt around a farm-house.
Question. That is on the Sudley Springs road ?

Answer. Sudley Springs road.
Question. Where is that house ?

Answer. That is at Smith's ; he could not have come out around any other house to
have done it. That house at that time presented a dilajjidated appearance. It had a
basement to it, but the wall was very much cut to pieces. It has since been rei)aired.
The chimneys were very much to pieces.

Question. That is the house you suppose he means to designate when he says, " In
coming up to this farm-house we struck the road, and went right straight out to
where we found General Porter " ?

Answer. Yes, that is the point where he struck the Sudley Springs road.
Question. Is that the only house that answers to that descriptioii, or that did answer

to it at that time ?

Answer. That is the only house, and I will give you my reasons for supposing that
he came out on that road.

Question. From there to Bethlehem Church, of course, it is a perfectly open road, no
trouble in tinding the way ?

Answer. None at all ; it is a broad open road.
Question. Taking the route which you supposed him to have traveled, what is the

character of the road or roads, or what was it at that time for horses ?*

Answer. From this point up here until he struck the valley of Young's Branch, I

suppose the traveling was very good. There he struck rising ground, ruiming up
towards the Chinn house, Imt not enough to obstruct a Irorseman but very little, if he
came out at Gaskins' until he struck that road.

* * . * # * * *•

Question. Taking the road as a whole, was it a road over which a man on horseback
ordinarily could make a rai)id ride, or would it be a moderate ride ?

Answer. We rode at the rate of about six miles an hour, and I think it was about as
fast as any prudent nuin would ride over such "a road. I was Avell acquainted with
the road and knew in what direction to guide my horse, where to make time and
where not to make time.

Opposite Wheelei-'s house the road is comparatively smooth, and you could travel
very rapidly over it with a very good degree of safety.

Question. In passing irom the junction of the old Alexandria road with the Sudley
Springs road down to opposite F. M. Lewis', how rapidly could a man ride with safety
and expediency ?

Answer. I don't mean to l)e understood that there are not si)ots, say of 100 yards,
on that road that a man could ride at a brisk gait; but, as a general thing, I wouldn't
like to ride over five miles an hour on that road.

Question. Supjjosing you had a safe horse; with that soit of a horse you say that
five niiles an hour would be the most rapid gait at which you would be willing to
ride ?

Answer. Yes, it certainly is. There are young men with less prndeuce than I now
possess who might go faster.

Question. I believe at that time it was very dry ?

Answer. My recollection is that it was very dry and dusty.
* *f * * i« »« #

Question. Please say, from the experience you have had, and the knowledge of that
road, how long, in your judgment, would it take a rider upon a good horse, riding as
rapidly as a man ought to do who is going upon a somewhat urgent mission—how
long wt)uld it take them, travelling with prudence and proper regard for the safety of
his horse and himself, and only so nmch as that—how long, in your judgment, would
it take him to ride over that road ?

Answer. Assuming that the rider took the route that I have indicated hero ?

Question. I mean from the Matthew house to Bethlehem Church.
Answer. Yes. I don't think it could be done under an hour and a half. I wouldn't

like to do it in less time.
* • * * * ^« * #

. Question*. Will you please indicate on that map any house lying between the War-
renton pike and the Bethlehem Cliurch, east of the line at Comptou's lane—any wells
at any of those houses ?

Answer. I will. Coming down this road [the Manassas and Sudley road] in the
direction of Manassas, Wheeler's is the first well ; Gaskins has a well. We pass oil to
Smith's, and he has a well between his house and the road. We pass on down to F.
M. Lewis', apd he has a well. These are all that there is anywhere in that whole
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country botwocii the Manassas and Sudley road and the Manassas and Gainesville
roatl, except at my house.

Question. I understood^ you to say that all the fences were down ?

Answer. The fences were all down pretty much all through that section of country
at that tinu', and had been since 1861.

Question. Were there any nei<j:hl)orhood roads running along within half a mile or

a mile to the ejistward of the 8udley Springs road and «h)wn in a southerly direction?
Answer. I don't think 1 can answer that <iuestion, for even the tields were roaxls

then. Peo])le went where they pleased. If they could cut otf a comer by going across

a tield they would do it, and if many of them went along it wouhl make something of
a road, I suppose.

Question. I understand you to say the conntiy was all open f

Answt*. Yes.
Question. Neighborhood roads there f

Answer. Yes ; I presume neighborhood roads there.

Question. And that many of them were paths made l)y people going across that you
don't recollect now ?

Answer. I cannot si)eak of the number of roads there at all; as I stated before, the
countrv' was all open and people traveled where they pleased.

It will be seen that, upon his own assumption of the road which Cap-
tain Pope took (which assunii^tion was not correct, and which included
much difficult ground), he estimated an hour and a half as the time for

the delivery of the order, which would have brought it up to about six

o'clock. According to petitioner in one of his closing arguments here,

0.30 p. m. was some time before darl'.

In the delivery of an urgent order, which required speed, it is hardly
to be exi)ected that the officer delivering it would bring his horse down
below its greatest ability to get over the ground rapidly unless some
serious obstacle intervened.
The e^idence of the three witnesses. Captain Pope and the two order-

lies, Duffee and Dyer, shows that they found the petitioner's headquar-
ters exactly at the point where the petitioner himself located it, namely,
at the forks of the two roads. The general route, which has been indi-

cated with much particularity bj' the three witnesses, was from the
southerly side of Buck Hill below the line of the trees, across the Man-
assas and Sudley road and Young's Branch at the ford there, then down
on the easterly side of Chinn's Branch to the place marked as a ford on
the map, then down on the westerly side of that branch, on the road in-

dicated partially by the map and wholly by Mr. Wheeler, to the spring
east of the Chinn liouse, thence directly down between ]\Ir. Wheeler's
house and barn to the old Warrenton, Alexandria and Washington road,
thence easterly by a road across lots between Smith's house and his well,

which then existed, and the location of which is still plainly to be seen ; so
on down the Manassas and Sudley road until near its junction with the
Manassas and Gainesville road, iiearly ; obliquing to the right in the
woods there delineated they found the petitioner's headquarters at the
very point he himself placed them. That road measures a little short of
live miles.

In the evidence as given by these three witnesses there are found some
slight discrepancies ; as, for example, the ^^^tness Dyer, who, while at pe-
titioner's headquarters, noticed Bethlehem Church, and has an idea that
there was a spire u])on it, though, singularly enough, all the witnesses
who wei-e on the Manassas and Gainesville dirt-road appear to have
recollected Bethlehem Church.
The last two witnesses produced by the petitioner here at the close of

the case were called for the purpose of showing that the walls had fallen,

and that it was an undistinguishable mass of ruins before this August
campaign of 18G2. This hardly seems to be borne out, for the reason
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that so many witnesses have testified to the position of the church, and
to the fact of its being impressed upon their recollection by passing by
it. As it was but a small structure, if the walls had fallen in and it had
becoriie a mere mass of bricks and rubbish, no one would have known
but that it was merely the ruins of a dwelling. While, on the other
hand, a number of witnesses distinctly recollect the fact of a church
being there, or the ruins of one. It is reasonable to suppose that
Messrs. Wheeler and Leaehmcui^ in placing the falling of the entire

structm^e as in the spring of 1862, were mistaken. Possibly the roof
fell in

;
possibly even two of the walls ; but the remaining brick Avails,

if standing, would have indicated the presence of a church, not a
dwelling.

There were also some discrepancies in recollection as to the road they
took back beyond Kew Market. That is explained by Mr. Dyer, that
they cut across from Smith's until they struck the road they had come
down on around the Chinn Branch Spring. Captain Pojie said that he
went to the Henry House hill on his way back to General Pope's head-
quarters, and saw General McDowell. His recollection is different from
that of Mr. Dyer. However, it may be that Captain Pope himself went
to that hill, as he says, and left the orderlies to return to headquarters.
If their evidence agreed after the lapse of sixteen years in all these
minor particulars, there would, according to the text-books on evidence,

be a greater cause for suspicion than if they diverged.
The general route which they took has been positively identified by

all three, corroborated by General McDowell, and shown by Wheeler, the
petitioner's witness, not only to have been i)ossible but probable ; with
the additional verification that without such a road being delineated on
this map, and Avithout Captain Pope and Mr. Duffee going down that
road themselves before coming here they, nevertheless, put a road ex-

actly Avhere the subsequent witness, Wheeler, says that there was such
a road. It is also in evidence by them that they did not go up on the
old Warrenton and Alexandria road into the A'icinity of his house.

These corroborative circumstances become of great value in deter-

mining the fact as to the route actually taken by Captain Pope and the
orderlies, particularly after the severe and unusual cross-examination

to which they were subjected by such skillful counsel as represent the
petitioner here. The corroboratiAX evidence of General McDowell is

peculiarly valuable, given as it was ujion the original trial, when his

recollection was fresh, as well as before this Board, for the reason that

it gives a motive for the change of direction taken by Captain Pope in

order to deliver that order.

General Pope, or Colonel Euggles, his chief of staff, had an idea that

the petitioner was to be found much farther up on the Manassas and
Gainesville road than the point at which he chose to locate himself.

Therefore, as Mr. Dyer has said, Colonel Ruggles indicated the general

line of Bristoe Station as the direction Avhich Captain Pope should pur-

sue in order to strike the Manassas and Gainesville road in the vicinity

of the petitioner's force. That direction would have carried Captain
Pope directly through Five Forks.
W^hen the individual named Collins induced Mr. Duffee to go from

his home up to Columbus in order to get some sort of testimony out of

him—for what purpose I do not know—Mr. Duffee thought at the time,

in looking at that maj), that the road which he had taken was in the direc-

tion through Five Forks, until he went down to the ground. (Board's

Record, p. 023.) The fact that he rode up this road by Chinn's liranch

in a southwesterlv direction shows that his line of traA^el had been indi-
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catt'd by the proper authority, even if the evidence of the witnesses did
not state it.

General McDowell w«as of course apprised of the road on which i>eti-

tionerwas acting (CI. C. M. Kecord, p. 32), and ai>pearsto liave indicated
to Captain l*ope the most convenient route by which to reach him ((1. C.

M. Itecord, j). 208), as appears by the evidence in the original trial.

This is the exi)lanation why Captain Pope did not keep right on down in

the direction the j)etitioner would have him go. General McDowell
even ottered to send a guide with Captain Pope, but the orderly, Mr.
Duftee, was familiar with those roads, and said that it was not necessary

;

and Captain Po])e (G. C. M. Eecord, p. 02) relied upon Iiis knowledge of
the country. Therefore, at the first point where the road obliqued to the
left in the direction that they were going, they came out down by Wheel-
er's and so on to tlie Sudley road.

In determining the value to be given to the evidence of witnesses
it often is desirable to consider the character of the persons w^ho give
the evidence.
In the first place, as to Captain Pope, the evidence shows him to have

been an officer in the Eegular Army for some years, and to be at present
occupying a responsible position under the United States circuit judge
for the eighth circuit. The orderlies who accompanied Captain Po])e on
that day belonged to a detachment of the First Ohio Cavalry, which
was doing that duty under Lieut. Col. T. C. H. Smith, their command-
ing ofticer, at Major General Pope's headquarters. These men had been
neither bounty-jumpers, conscripts, nor mendicants, but fanners ^nd
farmers' song, who had entered the service from patriotic motives, and
who evidently w^ere of the most reliable character, or they would not
have been selected for the special duty as messengers and orderlies at
headquarters. We tind, incidentally, in the record that all these men
owned the horses that they rode ; and it is reasonable to suppose, there-

fore, that they were much better mounted than the ordniary cavalry-

men. It is to be noticed that both ^Ir. Duffee and the newly-discovered
witness Mr. Dyer, place the time of the delivery of that order at less, in

their judgment, than an hour.

Mr. Dyer, it appears, is a farmer; he had no watch, and has never
been in the habit of carrying a watch, but has been always accustomed
to note the lapse of time by the position of the sun. With a i^ractical

experience of this description, and without knowing the time at which
the order w^as dated, he placed it, in his judgment, as not later than half-

past four, and said that it took about three-quarters of an hour to deliver
tiiat order, and that he judged of the time by having noted the position
of the sun at the time they started, and the position of the sim at the
time the order was delivered. The efibrt on the part of the i)etitioner,

through his counsel, to make this witness state the degree of rapidity
with which they traveled on the different parts of the road when en route

to deliver the order was an eftbrt to induce the witness to say that which
it would be quite impossible for any one to say, unless he made par-
ticular note and memorandum at the time of the localities between which
he traveled and the rat6 of speed at which he traveled between certain
points. Possibly as accurate a mode of computing the time taken in

the delivery of that order as could be given was that testified to by Mr.
Dyer, whose recollection of the length of the journey is fortified by actual
measurement, and shows quite conclusively that he is an accurate obser-
ver both of time and distance.

To every person who is in the habit of judging time as he was, every
object which casts a shadow is a sun-dial to note the progress of the day.
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Solomon Thomas, a government witness (Board's Eecord, p. 841), says
that an officer came riding from the Manassas Junction way, having a
dispatch, which he gave to the petitioner ; that at the time his brigade
was moving to the rear ; that they were ordered to face about and move
again up to the Manassas and Gaines^ille road ; and that the time of
the delivery, of this dispatch, judging from the jmsition of the sun, was
somewhere from five to half past five o'clock. The recollection of this
witness is that the petitioner was mounted, and that he dismounted and
sat down by the roadside. The fact of the delivery of the dispatch,
which he says was delivered at that time, is the prominent point in the
recollection of the witness, because it is connected with the order which
he received to face about and move back towards the front.

On the original trial it was sought to be shown that the hour of the
arrival of Captain Pope was near sunset. The chief of staff of the peti-

tioner, however, Lieut. Col. Fredericic T. Locke, on the original trial (G.
C. M. Record, p. 139) said as follows:

Question. How imicli time elapsed between tlie departure of General McDowell and
the arrival of the order of General Pope to attack the enemy; and what were the ac-
cused and his command doing during that time ?

Answer. I cannot say exactly as to the lapse of time ; hut during that time General
^iorell's troops were in position, and our artillery were engaging some artillery of the
enemy, and there was some musketry tiring also.

Question. State approxiuiately the' length of time that you think elapsed between
the departure of General McDowell and the receipt of that order.
Answer. I should think three hours.

* * * * * * *

General Patricl', one of petitioner's witnesses (Board's Eecord, p. 189),
said that General McDowell got back from the front of petitioner's col-

umn at about half past twelve to one o'clock, and ordered him to halt,

and countermarched him, and then immediately led his brigade through
a wood road directly across the country, until it eventually came into
the Sudley Springs road. The evidence, however, of petitioner's chief
of staff as to the time of the receipt of the 4.30 order, although vague,
certainly shows that it was received, according to his recolloction, dur-
ing the afternoon, when the sun was high, and not at or about sunset.

Despite the witnesses produced by the accused on his behalf on the
trial, the court convicted of the charges based upon this 4.30 order.

It is to be noticed that that order from General Pope did not state

that he was to attack Jaclcson's flank; but merely the enemy''s right flank,

which, according to some statements, i^avticularly his own, was in front

of him; though, according to Col. E. G. Marshall, Thirteenth New York
Volunteers, on skirmish line—not more than a brigade. Jackson's name
was not mentioned. General Pope afterwards expressed his opinion on
the subject in his evidence, and also said that it was his belief at the
time that the road on which petitioner's command was in column would
have conducted '•' him either to the ri^ht flank of the enemy or past
the right flank of the enemy, towards his rear." (G. C. M. Record, pp.
33, 34.) But at the time the order icas delivered to petitioner there was
nothing to shoiv that General Pope did not understand what the petitioner

pretends to say he himself knew was the case.

The battle on the right of the petitioner continued until some time
after dark, as testified to by the witnesses, particularly of King's division,

McDowell's corps. Generals Lee and Longstreet, in their official reports,

liave stated that it continued until 9 j). m. This is no doubt true. If King's
division, under Hatch, of McDowell's corps (Board's Record, p. 548),

could attack as late as 9 \). m., and be in action up to that time, just as

it had been in action the night before to a late hour, certainly tlie peti-
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tioiH'i's corps could ciiually ha\<* made .sonic tciilalist- inuvtMin-iii. If the

petitioner was even so well i)rei)ared for defense as lie assumes be was,

and the enemy was in force directly in his front, as he also assumes they
were, why should it have taken him an hour or more to get ready to

move into action if he really had any intention or desire to assist his

companions in arms on the right, where, as the witnesses all say, very

heavv musketrv tirinj>- was at that time heard ? (Board's Record, pp.
!()(, KKS, 107, 18U, l>3r), 505, 520, 521, 549.)

The order to the ))etitioner to move into action at once was part of the

])lan of General Pope under which Kearney attacked and rolled up
Jackson's left, and a general mo> ement was made against the enemy's
front on the Independent line of the Manassas Gap llailroad, and down
the luke by King's division of McDowell's corps and south of the pike by
Brigadier-General Meade's brigade of Keynolds' division, against which
Lougstreet opposed Hood's division with Evans' brigade and Wilcox's

division as a support.

All day long, on the 29th, the petitioner, according to his theory, is

either ready or getting ready; but never doing anything. Had he been
so disposed, the character of the country on the left of the Manassas
and Gainesville road l\v which his corps moved up towards Dawkms'
Branch was so oi)en that he could have massed his entire command
just behind the ridge which overlooked the branch.

In the delivery of this 4.30 order, the concurrent testimony of Capt.
Douglas Pope and the two orderlies is that no time was lost in start-

ing or delay experienced in mo\ing along beyond the incidental ones of

the momentary meeting with General McDowell and occasional rough
l>laces on the Manassas and Sudley Springs road below New Market.
Captain Pope swore (Board's Record, p. 5G6) that the entire distance

from Stone house to where he met petitioner could have been galloped
over, except perhaps 300 yards.
However, it is hardly necessary to discuss this point, as all three wit-

nesses say that in their judgment they were not an hour—not more than
three-quarters of an hour—in riding down. Of course if Lieutenant
Weld could go from petitioner to Genei^al Pope in an hour with all the
intermediate delays he experienced, then Captain Pope could go from
General Poi)e to i^etitioner in less time with an urgent message.
A point has been raised by petitioner that Captain Pope should have

seen King's or Ricketts' division while en route. It must, however, be
remembered

—

1st, as to King's division : Heintzelman's diary reports it as arrived on
the main field at 3.45 p. m. (Board's Record, p. Oil). It had, we know,
been previously supporting Rejniolds' movements until General Pope
decided to i)ut it in another position. Patrick's brigade, Avhicli formed
the rear of King's division, under Hatch, when it moved up the Sudley
vSprings road, first halted at Conrad's above where Capt. Douglas Pope
struck the road, and afterwards (as well as Doubledays brigade. Board's
Record, ]». OSS) moved west into the shoulder of woods northwest ot

Conrad's, and afterwards west of the line of road by Chinn's Branch down
Avhich Cai)tain Pope came (Board's Record, p. 189), so that of course
Captain l*ope did not, to his recollection, see any of King's division.

Captain Pope also said (Board's Record, p. 572) that while he did not
meet any organized body of troops from the time he struck the Sudley
Springs road until he met the i)etitioner, yet that he thought there
were Tnion trooi)s and wagons all along "on his left on the Sudley
Springs road as he came down Chinn's Branch.

2d. Relative to Ricketts' division being on the road, it must be remem-
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bered that after Captain Pope left petitioner, after an interview of fifteen

minntes, lie went along np tlie road, stopped at the well near Smith's,
and was bronght back for a further interview with petitioner. Also that
on his second jonrney np it was late in the day, and after Eicketts had
got np to Henry honse hill, some of that division having, as we know
from Brevet Brigadier-General McCoy's testimony (Board's Eecord, p.

641), taken the direct army road from Manassas Jnnction which on the
map nsed here is called a new road. The advantage of having such a
road, as shown by the movements dnring the war, undoubtedly caused it

to be regularly made a county road when peace came. There was also a
road j>arallel to the Sudley road which left it westerly at F. M. Lewis^
house, ran north through B. F. Lewis' and Steers to Wheeler's ; what the
latter calls an army road. (Board's Record, p. 981.)

WHAT PETITIONER DID ON RECEIPT OF 4.30 ORDER?

We are now brought to the consideration of what petitioner did when
he received the 4.30 order.

That order imperatively required him to push forward at once into ac-

tion on the enemy's right flank.

He had received it at 5.15 p. m., or, with further allowance, 5.30 p. m.
He says here, in the closing argument of his counsel (Mr. Maltby),

that 0.30 p. m., an hour later, was some time before dark.
Did he do anything to carry out his urgent orders! Did he move at

once forward ? For if he was, as he says, apprehensive of attack and
ready for defense, he must also have been ready for assault.

The answer is, he made at the utmost only the feeblest momentary
efforts—the merest pretense, and then put his troops into bivouac, after

marching some to the rear.

His own witness, Brigadier-General Sykes, division connnander, con-

victs him of the charge.
It is a melancholy story, but must be repeated.
On the original trial Sykes swore, on cross-examination, after saying

that he was with the petitioner when an officer brought him the order
from General Pope, as follows (G. C. M .Record, pp. 177, 3 78)

:

Question by Judge-Advocate. Did.General Porter make kiio svn to you tlie char-
acter of that Older ?

Answer. He did not.

Question. Did he read it in your presence ?

Answer. Not that I know of.

Question. How long did you remain with General Porter on that occasion, after the
receipt of this order f
Answer. I continued with him from that time all nijjfht.

Question. Tou had then, as I understand you to say, no knowledge that a positive order

had been given bi/ General Pope on that afternoon for General Forter to attack the enemy on
their right flank f

Answer. / had no such knowledge.

The evidence of General Sykes leads (Urectly to the conclusion that

the i^etitioner had no intention or desire to attack or he would have told

his division commander then and there.

Look at it in any light, there was no effort then, or at any time after-

wards on that day, to put Sykes' division into position to suj^port or

participate in an assault.

On this point, the evidence of Capt. Douglas Pope is corroborative

(G. C. M. Eecord, p. 57):

Question. What statements, if any, did General Porter make to you in regard to the
movements which the order contemplated he should make?

Answer. In a conversation which I had with General Porter, after his reading the
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order, ho <>x]>laiuo«l to me on tlie niiii», where tin- enemy hsul eome down in force to

attack him, ami had establi.sluMl a battery. I understood Iiim to say that the enemy
had oi>en«d u)H>n him: bnt what lie had done I do not now rennniber,

<j)ne.stioii. How h»n^ did you rnnain with Cieneral Porter

f

AnsNvrr. Ab«mt fil'teen minutt-.s, 1 sui»)»o80.

(Question. While you were there, or at any time l>efor<' you left, did y<»u <d)serveauy
4>rders givrn or anv indication of i»rei»aration for a ninvement in the direction of the
battle-tield f

Answer. I did not.

C^urstion. In what condition \s< r»- the ir(»oi»> Hick at tiiat tiiii«'.'

Answt-r. I saw only a portion of theni; tin* i>ortion that 1 saw I believe; belonged to

General Sykes' division. They were on the road between the forks of the road and
Manassas, what small ]>ortionof thetroo])s I saw that belonged to General Porter's coi'J)m.

It was my imiuession they were halted there; I saw the arms ofsome of them stacked.
Question. They had their arms stacked f

Answer. Y«'S, sir.

Question. Was not the sound of the artillery of the battle thfcu pending distinctly

;uidible at that jmiut ?

Answer. It was.

Questiou. Did you, or not, have another interview with General Porter after that
time?
Answer. I did not. After receiving a written reply to the order I had delivered .to

General Porter, I started on my way back, and I suppose I had got a mile or a mile
and a half fr<nn where General Porter was, when I was overtaken by an (uderly, who
said General Porter wished to see me. I got part way back when I met an officer, I

jiposed an aide-de-camp, of General Porter, who said that General Porter wished to
. me. I went back and this aide-de-camp told me I better wait a few minutes. I did
r see General Porter then.
(^Miestion. Had you, or not, seen this officer whom yon supposed to be an aide-de-

v.unp, during your tirst interview with General Porter?
Answer. I had, and had had a conversation with him.
Question. In the presence of General Porter?
Answer. While General Porter was writing the reply to the order I had delivered to

him.
Question. What seemed to be his rank ?

Answer. He was a tirst lieutenant, I think.
Question. Did he, or not, perform any act or make any remark in the presence of

General Porter which induced y<m to believe that he was an aide-de-camp? If so,

state what that remark and what that act was.
Answer. I do not remember his making any remark to General Porter, or General

Porter saying anything to him. My impression is that he told me that he was an aide-tie-

camp. I tinnly believed at the time that he Avas General Porter's aide-de-camp. I did
not see any act indicating that, excepting that he was associated with General Porter

;

he was very close to (General Porter at the time I had the conversation wHh him ; within
hearing of General Porter if he had listened to it.

Question. Do yon, or not, suppose that his statement to you, that he was an aide-
de-camp of General Porter, could have been heard by General Porter if he had been
(listening to your conversation ?

Answer. It could.
Question. Do 1 or not understand you,. then, to say that that conversation occurred

in fact in the presence of General Porter ?

Answer. In the presence of General Porter
;
yes, sir.

Questiou. Were you, or not, charged by that officer with a message to General Poi>e
iLat a scout had come in. reporting that the enemy were retreating through Thorough-

re Gap f

Answer. I was.
Question. Di<l you regard that message as given to you seriou.sly or jestingly ?

Answer. Seriously.
Question. How long a time had elapsed from the time of your interview with Gen-

eral Porter until your return to General Porter's encampment ?

Answer. About three-quarters of an hour, I suppose; between that and an hour.
Question. On your return to his encampment, did you or not observe any prepara-

tion on the part of his officers or of the troops for an advance npon the enemy ?

Answer. I did not.

And on cross-examination as follows ;

* - * # :^ « #

Question, When you were brought back by the orderly and the aide de camp, as
you supposed him to be, you did not find General Porter. Do you know where he
then was f »
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Answer. I did not.
Qnestion. Did anything occur to induce you to believe that General Porter liad gone

to the front f

Answer. There did not. I supposed he had just walked off a short distance, and
would be back in a few minutes.

Question. From the time when you arrived to deliver the order to General Porter,
up to the time of your second departure from General Porter's location to go towards
General Pope, about what period of time elapsed ?

Answer. I should suppose abcmt an liour. It may have been a little more than an
hour. I should think at least a» hour.

Question. How long did you stay at General Porter's headquarters or location, after
you were brought back by the orderly and the aide-de-camp f

Answer. A very few minutes.
Question. Would you say five or ten minutes ?

Answer. About ten minutes.
Question. Did we understand you correctly to say that it was.about lifteen minutes

after you delivered the order to General Porter before you first started on your return ?

Answer. It was aboUt fifteen minutes.
Question. The remainder of the hour, then, Avhich you spent near General Porter's

ocation, was passed in your goiug about a mile and a half and returning about a mile
and a half, and some ten minutes' further delay in General Porter's camp ?

Answer. Yes, sir.

Question. Will you state, if you please, at what point General Pope was when yon
received from him the order of which you have spoken ?

Answer. I cannot state exactly where it was. It was on the battle-field, the ex-
treme right of it.

Intent may be gatliered from aets as well as words.
This petitioner, with his lieadquarters 2| miles from the head of his

column, never went to the front on receipt of the order, but i)ermitted
General Pope's army to attack Avithont rendering the slightest assistance.

While all along the center and right, according to Heintzelman's diary,

a direct attack was being made, and while Kearney was rolling the
enemj' up on Jackson's left, and King's division of McBowelFs corps was
gallantly pushing in down the turnpike against Hood and Evans and
Wilcox in sux)port of Longstreet's command, this petitioner was calmly
deposing at his headquarters, while the good, true-hearted men of the
Fifth Corps, at the head of his column, held by his commands to a state
of inaction, heard, with impatience tliat they could not do their share,

the cheers of our brave soldiers. When the rebel yells indicative of Con-
federate successes rose on the evening air, grief and indignation filled the
breasts of even the private soldiery at the head of that inactive column.
They knew they had not done their part, and when, on the next after-

noon, they were moved into action up by the school-house against an
enemy, re-enforced by the Confederate 11. H. General Anderson's large

division (Board's Record, p. 61,) and S. D. Lee's artillery, although their

own numbers were reduced at least 2,300 by the absence of Brigadier-

General Piatt and of Brigadier-General Griffin at Centreville, they stood
up courageously against the rebel artillery which mowed their ranks, and
the battery of Chapman which unopposed enfiladed them fearfully, until

human nature coukl stand no moi e.

Sullenly retiring, they felt they had vindicated the honor of tlieir corps
from the stain put upon it by this petitioner's conduct of the day before.

I have not inquired into tlie action of the 30th, nor brought Chapman
or others to show how they were permitted to do their dreadful work
unchecked, because what petitioner did on the 30th was ruled out on the
trial in 1862.

We know incidentally that, with the exception of a section, this peti-

tioner never brought his artillery into action on the 30th during that

assault. We also know that Griffin's brigade went to Centreville and
never came up during all the action of the 30th, while Piatt's brigade,

of Sturgis' division, which followed Griffin, did move up and lost heavily.

(G. C. M. Rec, pp. 107, 149.)
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The responsibility for the absence of Griftin appears not to have de-

ponded on tho i)etitionor. The division commander, Morell, was with it

there, and the jialhuit linttertiehl'Ied the remainder of Morell's division.

Ketiiniin^^ to the consideration of the 21)th, we see that General Lee
had formed a j-ood estimate as to wliat this petitioner ndght do, and was
in nowise ai)prehensive, for he bronj;lit back Wilcox's division to the
snpi>ort of llood from the i)oint sontli of the i)ike, to which he had sent
it late in the day, when he received information of api)roach of Major-
General Banks' bripide of observation from Bristoe.

The enemy had no available reserves beyond those in line. Jackson's
men were exhausted, their ammunition nearly spent, and the chances
for victory for the Union were good. All the prospects of sufcess were
blasted by the petitioner's conduct.

lie has said in the closing arguments, through his counsel, substan-
tially, that if guilty he ought to have been shot. He had, however, his

former and subsequent services under Major-General McClellan to i)lead

for him. The members of the court were largely his personal friends^

and to these circumstances may possibly be ascribed its leniency.

The history of the American Army gives but one other comparative
illustration, and that is iiithe case of Maj. Gen. Charles Lee, the second
in command, who was charged with having at the battle of Monmouth,
in June, 1778, made a shameful and disorderly retreat without engag-
ing the enemy. He pleaded that he did not believe General Washing-
ton desired him to attack and that he did make certain efforts. The
court foimd him guilty and sentenced him to suspension for one year.

After its expiration Congress dismissed him, believing, doubtless, the
punishment was too mild.

History has since shown with great directness, that he was not loyal

to Washington or to the latter's plans of campaign.
The petitioner, through his counsel, now says there was no general

battle or continuous battle on the 29th. This is a recession from the
first effort to j)rove that there was nothing but an "artillery" duel.

The reason there was no general battle, or continuous line of battle to
confront the enemy, was because this petitioner during the day did not
go into position or make any vigorous or sustained movement to con-
nect with the Union Army on his right. Had he done so, the country
would possibly have been spared the disaster of the following day

—

the invasion of ]Maryland and battles of Sharpsburg and Antietam.
When he received the 4.30 order he knew that his force was needed

by his commanding general. He madeno attempt to actually engage the
enemy or aid the troops who were already fighting greatly superior num-
bers, and were relying on the flank attack to secure a decisive victory
and to capture the enemy's army. This the court of nine general otfi-

cers which tried petitioner believed undoubtedly would have been the
result, or they would not have convicted him on that particular specifi-

cation.

Petitioner had placed before them the evidence of officers on his

skii-mish line and at the front as to what he and they believed and
knew. Unfortunately the want of judicial authority in this Board ab-

solutely prevents any effort to ascertain whether any weight was given
to any witnesses' opinion on matters in which the court themselves were

:perts.

He himself estimated Longstreet at from 10,000 to 15,000 strong;
ul the court, as inilitary experts, came to its conclusion, which the law
^rmitted. As their decision was based on their judgment of the prob-
)le results on a given state of facts, it was final and conclusive.
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The petitioner here, however, adds 10,000 to Longstreet, and asks this
Board to put its judgment as military experts against the nine.

If such were permissible as a rule of practice, we should never have
a final determination in any case involving special professional knowl-
edge and opinions.

petitioner's movements to the rear.

The petitioner has strenuously insisted before this Board that he did
not "retreat" during the 29th and that there was nothing in the nature
of a retreat in any of his movements.

This point is vital to his assumed case, because he was convicted of
shamefully falling back and retreating from the advance of the enemy
without any attempt to give them battle.

In the crime of larceny it is sufficient to prove that the article stolen
was taken from its place by a person with felonious intent to approx^riate
it to his own use, knowing it to be the propertj^ of another, even if pos-
session is retained but momentarily. The gist of the offense is the intent^

and the one in question is analogous.
It Avas not necessary for the petitioner to fall-back to Manassas Junc-

tion, or four, three, or two miles, in order to complete the offense of which
he was convicted. It was sufficient to show that he did move back and
conceal his troops so that the enemy considered them no longer an object
of special attention.

If he retired even a hundred yards with intent not to give battle
when other parts of the army were engaged, and he hneiv or had any
reason to suppose assistance teas needed^ he failed in his duty under the
military laws of his country.
The petitioner cannot say with propriety that he did not know help

was needed, because his own dispatch to Morell to push over and help
Sigel—'^See if you cannot help Sigel"—(^o. 28), conclusively answers
it. In his closing argument on his trial he also spoke of General Poise's

^'hard-pressed left." (G. C. M. Eecord, p. 278.)

Xow, what did he do looking towards falling back when he should
have heen pushing forwards

First. We have his orders to Col. E. G. Marshall, Thirteenth NewYork
Volunteers, when he went forward with his regiment as skirmishers,

before McDowell came up, " not to bring on an engagement," although
there Avas a contest then going on on the right, which Marshall soon
after saw from rear of his skirmish line." (Board's Kecord, p. 678.)

Second. His order to Brigadier-General Sturgis, immediately after the
first shots from the battery off on the right front, for him to go back
with Piatt's brigade to Manassas Junction and take up a defensive posi-

tion. We know the brigade marched nearly if not quite back to the
Junction, and did not get again up near its most advanced position untU.

about dusk. (Board's Eecord, p. 712.)

Third. His orders to Morell (^o. 30) to " move the infantry and every-
thing behind the crest and conceal the guns. We must hold the place
and make it hot for them. Come the same game over them they do over
us, and get your men out of sight."

Kow, this hide-and-seek game which this petitioner thus early began
in that day (Board's Eecord, p. 422,) was in consequence of Morell's first

dispatch to him, in Avhich he said (No. 30) that Colonel Marshall reported
two batteries to have come down in the woods on their right toicards the
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railroad and two rcf^iments of infantry on tlie road. Morell thei-efore con-
c'liidtMl with tlic intimation that "// this be «o, it will be hot here in the
morning."
From this it may be inferred

—

First. That Morell doubted the aceuraeyof tlie information; and

Second. That, if true, there would probably be enouoh of the enemy
come down during the remainder of the day and night to make it " hoV for
petitioner's corps by the next morning; and

Petitioner, miles to the rear, does not accept Marshall's and MorelPs
report and (conclusions, although for other purposes he asserts the utmost
confidence in them.
The pretense, however, of two regiments and two batteries near his

front as an obstacle is sufhcient for liis purposes.
]Morell then reported (dispatch No. 31) that he could move every-

thing- out of sight excei)t Hazlitt's battery, whicli was on the right of
the road, with Griffin's brigade on its right supporting it, principally in

the pine bushes. Also that '•'the other batteries and brigades are retired

out of sight. -^

]Morell then asked of his commander at the rear, ^' Is this what you
mean by everything ?" To which petitioner replied

:

I tliink you can move Hazlitt's, or the most of it, and post him in the bushes, with
the others, so as to ileceive. I wouhl get everything, if possible, in ambuscade. All
goes well with the other troops.

Sergt. John Bond^ First Maryland Cavalry, a government witness,
testified as follows (Board's Eecord, ]}. 882)

:

Question. What did you then do ?

Answer. I then retired to Manassas Junction.
Question. Where did you come to a stop ?

Answer. I first met a lot of troops and I met a group of officers ; one of them said
'•Where from, sergeant ?" I said, "The battle-field"; he says, "What news?" I says,
"Good"; he says, "Do I understand you to say we are holding our own ?" I says,
"Yes, wo have driven the enemy"; he says, "Do I understand you we are holding our
own?" I says, ''Yes"; he repeated that question three times. He says, "You can go."
I went ott" a short distance from where I was talking with the general, and I aslced
them who that general was ; they told me it was General Porter.

Question. Did you return to the battle-field then ?

Answer. No, sir.

Question. After that time what indications were there of any battle going on ?

Answer. I could hear firing ofi" and on.
Question. ICow long after that did you hear firing?
Answer. I could not exactly say.
Question. With relation to sunsc^t or dark?
Answer. I could not exactly say ; it was more or less the whole afternoon.

The next dispatch (Xo. 28) from petitioner w^as the one to Morell to
msh over and aid Sigel, of the result of which we know. (Board's llec-

[^rd,p. 423.)

If the petitioner at the time of that dispatch had known or believed the
lemy in his front in the force he now pretends, he would never—being,
he claims he was at that time, an independent corps commander

—

nave given any su<;h order to Morell, unless in obedience to w^hat Mc-
Dowell directed before he left him on the railroad.

Still later in the day he sends this interesting and suspicious dispatch
1 Morell

:

Hold on, if you can, to your i^resent place. What is passing ?

This he now explains as countermanding the order to push over to aid
>igel.

14 G
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Tills was followed by dispatcli oSTo. 32 to Morell, as follows

:

Tell me what is passing quickly. If the enemy is coming,.hold to him, and I will
come up. Post your men to repulse him.

F. J. PORTER,
Major-General.

Morell now began to nnderstand matters a little better, and sent this
dispatcli in reply (No, 35)

:

Col. Marshall reports a movement in front of his left. I think Ave had better
retire. No infantry in sight, and I am continuing the movetnent. Stay where you are, to
aid me if necessary.

MGRELL.

Altliougli there was no infantry of the enemy in sight, the senior
division commander now thonght they '' had better retire," but seems
apprehensive his commander will fall back in advance of him.
The petitioner now concluded to give an order with a view to finding

out a little about the force of two regiments reported on his front ; so he
assured Morell in a dispatch (^o. 36) that he had all within reach of him,
and then said

:

I wish yon to give the enemy a good shelling, without wasting amnmnition, and
push at tiie same time a party over to see what is going on. Jf'c cannot retire n-Ji He
McDowell holds his own.

This shelling does not seem to have taken place, tliough if the enemy
had been present in the force he i)retends they were, he would never, on
his assum])tion as to liis own inferiority of force, have given sucli an
order to sliell the enemy.
Late in the day Colonel Marshall sent Morell another report, as follows

(Xo. 34):

General Morell:
The enemy must l)e in much larger force than I can see ; from the commands of the

officers, I should judge a brigade. They aro endeavoring to come in on our left, and
have been advancing. Have also heard the noise on left as the movement of artillery.

Their advance is quite close.

E. G. MARSHALL,
Col. VSth X. T.

When Marshall reported two regiments of inftmtry on his front on the
road, petitioner immediately moved back all his own forces.

Xow that Marshall reported a brigade about C p. m., the petitioner

gave orders for an attack, and he declares he did it of his own volition,

and not in consequence of receipt of the 4.30 p. m. order.

Assuming it was done of his own volition, we can possibly form some
idea of the amount of force under Longstreet he then helieved was in his

front.
August 29th.

General Morp:ll:

I wish you to push up two regiments, supported by two otliers, preceded by skir-

mishers, the regiments at intervals of two hundred yards, and attack the section of
artillery opposed to you.
The battle works Avell on our right, and the enemy are said to be retiring up tlic

pike.
Give the enemv a good shelling as our troops advance.

F. J. PORTER,
Maj. GenH ComnuauVg.

Thus did the petitioner wait until late in the day before issuing any
orders to move forward, or engage eveuj until induced to do so by informa-

tion of success on the right of our line.

If he really believed Longstreet was in his front with five, ten, fifteen,

twenty, or twenty-five thousand men, it requires no argument to show
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that tlioso ^' two n'<iiiiu'nts supiKntcd by two otlicrs,'' ordered by bim
lit attack, would have been destroyed in a few moiiieuts.

The eliaracter of tlie onb'r sliows lie knew well what sort of opera-
tions he should have undertaken, if necessary, early in the day.

In his openin*:: statement (p. .*5S) he says as follows, viz: ^^That about
it o'clock f'acorahk reports from the right icinf/, statiuf/ that the enemy was
retiring up the pike^ imJnced me to direct General Morrell to attack^ By
the very order junt quoted^ to attack irith tiro regiments, iCc.

yerertheless^ assuming his own carefully-prepared opening statement to

he correct as to ichat he did at that time, he sent the follotring dispatch to

Major-General McI>(Hcell, which constitutes one of those lately found by the

latter, viz:

GtMi'l Mt'DowKLL: Fiiik'd in <>:ottiii<; Morell over to yon. After wainleiing aliout
tlie wckmIs for a time I witlulrew him, and while doing so artillery opened on us. My
xonts eonld not get through. Each one found the enemy between uh, and I believe
borne have been captured. Infantry are also in front. I am trying to get a battery,
but have not succeeded as yet. From the masses of dust on our left, and from reports
of scouts, think the enemy are moving largely in that way. Please connnunicate the
way this messenger came. I have no cavalry or messengers now. Please let nje know
your designs; wliether you retire or not. I cannot get water and am out of jirovision.

Have lost a few men from infantrv tiring.

F. J. PORTER,
Maj. Gen. VvJ8.

Xvvj. 29—6 p. ni.

Ill this dispatch it is to be noticed he says, "Infantry are also in

front"; and yet a previous dispatch of Morell to petitioner said, " Xo
infantry in sight" (Xo. 35).

These stateinents and dispatches speak for themselves ; they are abso-
lutely and unqualifiedly nnreconcilable, and no language which can be
used will add to the force of the contrast.

At sunset petitioner says he arrested his order to Morell to attack
with two regiments b}^ dispatch Xo. 38, and ordered him to put his men
in i)osition to remain during the night, remarking, also, that McDowell
says all goes well and we are getting the best of the fight, and concluded
the dispatch as follows

:

Keep nie informed. Troops are passing up to Gainesville, jmah lug the enemy. * * *

He admits that at time of writing this last dispatch just quoted he
had received General Pope's 4.30 order to attack at once, and yet, although
he knew our troops on the right were in action and moving into action,

he put his own corps into bivouac.
Was it that he did not propose to lend a helping hand to General

John Pope to win a decisive victory ? We shall see when the subject
of ''•animus^^ is considered.
Whether the petitioner did fall back and withdraw from the contest

nto which duty should have led him or not, the dispatches just quoted
afford strong indications that he put his troops far enough out of the way

I

to render them of no avail whatever to General Pope's army.
A reference to some of the evidence will further elucidate this.

^ Col. Benjamin F. Smith, One hundred and twenty-sixth Ohio Yolun-
ipers, called for government, testified in 1862 as follows (G. C. M. Rec-

I'd, p. 112):

k By the Judge-Advocate :

'Question. Will yoti state your position in the military service of the United States?
Answer. I am a captain oV the Sixth Kegular Infantry, and colouel of the One linn-

<lre<l and twenty-sixth Keginumt of Ohio Volunteers.
Question. Will you state to the court whether you were serving with any part of
it^ Army of Virginia, conniianded by Major-General Pope, on the days of the 27th, 28th,

-^Jth, and 30tli of August last ; and if so, in what brigade and division ?
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Auswcr. I was serving in Colonel Cliapan's brigade, of General Sykes' division.
Qnestion. In what direction did that brigade march on Friday, the 29th of Aiigust

last ?

Answer. We had marched from Fredericksburg, by way of Warreutou Junction,
and arrived at Manassas Junction, I think, on the 29th of August, the day before the
battle of Bull Run. We arrived exactly at the place where the railroad had been de-
stroyed ; the wreck of the train was there, and there we halted. Later in the day, in
the morning, we retraced our steps to the branch railroad running, I think, towards
Gainesville or Manassas Gap, and followed the direction of that road some few miles.
We then halted on some rising ground, where we could see the country beyond, over the
woods, the tops of the trees. It was a wooded country. While we were halted there
a battery of the rebels opened upon us, but tired some three or four shells only, I think;
there may have been a half a dozen. Our brigade then marched into a field, and the
regiments were placed in order of battle. I recollect that General Morell's division
was in our advance, on the lower ground. Some of our pieces replied to tliis rebel
battery. I received permissi<m from the connnanding officer of my regiment to go to
a more elevated piece of ground, a few rods distant, and while there I saw our batte-
ries reply.

A short time afterwards (jirobably half an hour) we received orders to retrace our
steps, and march back in the direction we had come. We then marched back to near
Manassas Junction, and camped in the woods alongside this branch railroad I have men-
tioned. That night I was placed on duty as the field officer of the pickets of Sykes'
division. About daybreak the pickets were called in, and w.e marched towardis the
battle-field of Bull Run, and were engaged in that battle.

Question. What was the eftect of the reply of your guns to this attack of the rebel
l>attery ?

Answer. It seemed to silence that battery, a,nd it withdrew. At least that was the
impression I had at the tiuie.

Question. What amount of infantry force, if any, did there seem to be supporting
this rebel battery ?

Answer. I did not see them.
Qnestion. Before you received orders to fall back and retrace your steps along this

road, liad or had not this rebel battery been completely silenced?
Answer. I think it had been.
Question. Were there or not, at that time, clouds of dust in view, showing an ad-

vance of the enemy ?

Answer. Clouds ofdust were distinctly visible further over beyond the trees. Whether
there were troops advancing, or whether they were moving in another direction, I

could not tell. I could see distinctly the clouds of dust as if there was a large body of
troops moving.

Question. Did you or not see the accused, General Porter, at the head of the column
on that day ?

Answer. No, sir; I do not recollect of seeing General Porter at all that day.
Question. Did you or not see General McDowell that day ^

Answer. I saw General McDowell before we arrived at the hill or rising ground I

have spoken of.

Question. Do you or not know whether General McDowell had left the comliiand
before this engagement with the rebel battery took place ?

Answer. I do not recollect about that.
Question. Will you state at what hour on that evening you arrived at your encamp-

ment near Manassas Junction ?

Answer. It Avas some time in the afternoon, I think ; I do not recollect distinctly.

Question. Was it nightfall 'I

Answer. No, sir; it was before night. I went on duty to post my jiickets just at

dark.
Question. Was there or not any such display of the enemy's forces as to make it

necessary, in your judgment, to retreat before them ?

Answer. I had no means of knowing. When we moved back from that position 1

supposed it Avas for some proper cause, but I did not umlerstand at all what the cause
was. I did not receive any impression that we were retreating from the enemy. I

supposed that we were making a reconnaissance to feel the enemy in that direction,

aud, having found him, that we had moved back for some other purpose ; and, not
knowing al)out the orders to the general, I remained under that imxtression. The ex-

amination by the Judge-Advocate here closed.

Examination hy the accused

:

Question. Do you recollect the road over which you marched the following morning,
the 30tli of August, going up to the battlefield ?

Answer. Yes, sir.

Question. Was your camp near the junction of that roa 1 and the railioa 1 ?

Answer. Yes, sir.
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Qiu'stion. Wiis that lond n«'ar to Miiuassa.s Junction?
Answer. 1 tlionj^lit it wasuhont a niih^ or two from the junction.

Qnt'stion. It was not at tlio junction ?

Answer. No, sir.

t^ucstion. Do yon recollect Bethlehem Chnrchf
Answer. No, sir.

(Question. Hy lookin;j: nt tlie im:i]> do yon think yon < »ii! 1 i ( .;:i!/' i!v -» .

\.>u were!
Answer. I jnij^ht.

(>n«'stion. Look at tlui map before the court, if you please, and point out the i>lace,

It Nou can.
Answer. (After lookin;if at the map.) I recollect that where our brigade lay the

i:iih*oad was in view, and also the road we took next niorninj^.

<i>nestion. Aceonlinj^ to tlie measurement upon the map, an indi to the mile, how far
I hat from Manassas Junction ?

Answer. It is probably some two miles.
Question. When you say that the rebel battery was sih^iced, do you mean that it

was incapacitated, or that it ceased tiring, or was withdrawn ?

Answer. I thought it was withdrawn.
Examination by the accused here closed.

Examination by the court:

Question. At what time on the 27th of August did your division arrive at Warren-
ton Junction, and how far had it marched that day?
Answer. I am under the impression that we arrived there about Jioon ; the time of

the day is not tixed distinctly on my mind. I do not recollect the camp beyimd War-
renton, which we left ; I might recall it by looking on the map. (Examining the map.)
We marched from some point on this road (indicating on the map the road referred to)
by Bealton, and then down the side of the track to Warrenton.

Question. Was your brigade the leading brigade?
Answer. I do not recollect Avhether it led that day or not.
The examination of this witness was here closed.

Brig. Gen. Charles Griffin, called on the trial for petitioner (G. C. M.
Kecord, p. 102), after referring to General McDowell's arrival at Daw-
kins' Branch and going to the right, testified as follows

:

I received an order almost directly after General McDowell had left to recall my pickets
[Sixty-second Pennsylvania, which were deployed in front to the left and south of
Thomas Nealon's], and orders to move my command to the right.

Xow, from whom did that order come ? It mnst have come from this

petitioner in conseqnence of McDowell's verbal instrnctions and General
Pope's orders. The petitioner says, nevertheless, that as he went back
to where his troops were he saw the enemy gathering in such force in

his front, that he had to send down the road towards Manassas Junc-
tion, to rear of liis column, to direct King's division under Hatch to
remain with him. General Griffin further said:

I attem])ted to go to the right and moved probably 600 yards, until, with the heatl of
niy colunni, I crossed a railroad said to run to Gainesville. Here we met with obstruc-
tions which we couhl not get through.

tit
was rei)ortt'd liy somebody, I cannot say who, ''You can't get through there." We

^en faced about and moved back to the hill where the battery I rirst referred to was
Rationed.

[ As we were getting to this hill the enemy's batteries opened upon us.

These batteries, the witness said in 1802 (G. C. M. Record, p. 162),
opened on petitioner's head of column about one o'clock—the very time
Brevet Major-(ieneral Sturgis fixes it (Board's Kecord, p. 711), but take
notice that, up to that moment, after Griffin had been withdrawn, the
petitioner did not believe the enemy were in force in his front, as is

apparent from his conversation with Sturgis.

My brigade was then place«l in position in rear and to the right of the batteries, and
ivmained there during considerable artillery tiring; Icannot say how long. * * **
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Further, as to the enemy and large clouds of dust \yhich he noticed
from Thoroughfare Gap, witness said

:

I have stated that the enemy seemed to he coming from Tlioronghfare Gap. In fact,
there is no donbt if that point was Thoroughfare Gap, that the enemy was coming
through there all day.

!N^eitlier ])etitioner nor Longstreet have claimed here that, the latter

had more than 25,000 men present at any time during the 29th of Au-
gust, so that petitioner's statement on his trial that he believed Long-
street had a force present on the 29th of between 10,000 and 15,000 men
was nearer the truth. (G. C. M. Eec, p. 260.)

On cross-exaniination as to the obstacles Avhich made him retire when
going to the right and the efforts he made to overcome them, Brigadier-
General Griffin said

:

I led oft" my column. We ran up into some little, thick pine bushes. We halted there.
The next order I got was to move back again.
Some one reported that we could not get through. I made no reconnaissance what-

ever myself.

Further on he was questioned bv the court as folloNvs (G. C. M. Eec-
ord, p. 169)

:

Question. You say that you had failed to get through to the right during the day
of the 29th August. Will you state what eftbrts were made by you or by General
Porter to get through on the right during the day ?

Answer. 1 merehi obeyed orders. My position was at the head of my brigade. What efforts

General Porter made I am not aware of.

After this supporting of batteries, Brigadier-General Griffin evidently
received orders from petitioner very similar to those received from peti-

tioner by General Sturgis at 1 p. m. when those rebel guns opened, for
he says (G. 0.,M. Eecord, p. 163) :

'* We had started back towards Man-
assas Junction," when another order came from petitioner near sundown
to attack, and General Griffin says he faced his command about inmie-

diately and started back.
He says, as to the point wliere this order came to hand (G. C. M. Eec-

ord, p. 163)

:

We were probably a mile and a half or two milen from the position referred to in my
previous testimony as occupied by this battery [Hazlitt's U. S; battery].

In his examination by the court he said (G. C. M. Eec, p. 168), as to

this retreat by Morell's division :
*' I should think my brigade, as I

have stated, moved a mile and a half or two miles—^not far from a mile
and a half."

This evidence of petitioner's witness was not apparently satisfactory,

for it showed a good deal in the nature of a retreat^ and certainly a fall-

ing back for a considerable distance.

Maj. G. K. Warren, Corps of Engineers, who was then colonel Fifth

^ew York Volunteers, commanding a brigade under him, was called

before this Board to prove that the falling back was not as great as Grif-

fin had said, sixteen years ago, when his recollection was fresh.

This movement of Griffin appears to have been by Morell's order and
about 5.30 p. m. AVarren admits he himself fell back a hunderd yards
or so (Board's Eecord, p. 19), but says there was no retreat.

In the 6 p. m. recently discovered dispatch of i)etitioner to General
McDowell last before recited is this remark

:

Failed in getting Morell over to you. After wandering about the woods for a time I

withdrew him, and while doing so artillery opened on us.

Here, it will be perceived, petitioner has reported to McDowell that
he had made some sort of effort to do what McDowell says he ordered
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ordered him to do, viz, to put his forces in wliere they could be joined to
Uie left ofdeiieral Pope's army.

Tlie ]H'titioner wouhl not have made such ii report if McDowell had
ordcnd him to remain where he wax.

Further, this report ^ives as excuses for not getting Morell over that
the character of the woods throu^li whicli lie wandered prevented, and
that even scouts could not get through, despite the fact that there was
the straight and unobstructed Sudley Springes road as well as the Five
I'orks road. From the evidence of Brigadier-General Griltin just above
cited (and he was i)etitioner^s witness on his trial,) it is plain that no
part of the Fifth Cori)s '' wandered about the woods" on that day.
The artilleiy o])ening is mentioned as merely a subsequent incident,

and not as the controlling cause, as petitioner would have us believe,

why he withdrew Morell.

Capt. J. J. Coppinger^ Twenty-third United States Infantry, then cap-
tain Fourth Infantrv, a government.witness, testified as follows (Board's
Record, p. 948)

:

Question. The next moniiug you marched for what place ?

Answer. Manassas Junction.
Question. From there, wliat direction did you take?
Answer. Towards Gainesville.
Question. Do you recollect a place named Bethlehem Church ?

Answer. I have an in<listinct recollection of a small church on the left of the road.

Although that church was an indistinguishable mass of ruins accord-
ing to the witness Leachman, nevertheless all the witnesses on that
road seemed to know that there was a "church" there. All refer to it

as Bethlehem Church, and recollect it, and speak of it in their evidence.

Question. You went out on that road; do yon recall any incident connected with
that march out on the road towards Gainesville ?

Answer. Do you mean the i)assage of other troops ?

Question. You went out on that road; when did you receive a conmiand to halt?
Answer. When, I think, about two shots close to the edge of a wood—two shots, I

think, were fired; just about that moment our command halted.
Question. From what direction ?

AnsAver. Front and right.

Question. Then what did your regiment and brigade do?
Answer. YiAMad, and were ordered to face about.

Question. Then what ?

Answer. We were marched to the rear in column of fours.
Question. To what point ?

Answer. I cannot give yon the point ; but the next point I recollect is being on a side
i(»ad which leads off towards the battle-field of Bull Run. Perhaps it would be better
ill were to say that my memory of that battle-field—I was left on the field between
t he lines senseless, until the next day, and my memory of both those days is somewhat
sjiasmodic. Some things I see as clearly as anybody I see in this room ; and there are
intervals of which I have a very poor recollection. Now, between the time'' of our be-
ing marched here, and our being halted, I don't recollect. (Witness indicates points
on the map.)

Question. As to this point of fact—these shots being fired, and you countennarched
to the rear—how soon after the shots were fired was the order for you to move to the
rear ?

Answer. I think almost innnediately.

The Board will notice how this witness corroborates what was said by
the petitioner to General Sturgis after those shots were fired, when
^turgis called his attention to the fact that there must be a gun up there;
that he had just seen the glint of a gun, and the petitioner said he was
mistaken (Board's Kecord, p. 711).

Question. Do you recall with any certamty how long or how far you marched to
the rear?
Answer. We marched quite a distance to the rear, I think from one to two miles, if

L
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not more ; l)ut I am almost certain that tlie command was, "Halt; about face," and
within three minutes I think, and perhaps a shorter time, we were in motion to the
rear.

Question. During that day did you move to the front again ; if so, when ?

Answer. We w^ere moved on a cross-road, which led us the next day to the hattle-
fiekl. (Witness indicates in the direction of the Sudley Springs road.)

Question. When did you say you made that move at the cross-road I

Answer. I cannot give the time.
Question. Some time that day ? '

Answer. In the afternoon.
Question. Did you encamp there, or did you go hack again f

Answer. We i)assed the night there ; stacked arms, and, I think, lay down by our
arms.

Capt. George M. Randall., Twenty-tliird United States Infantry, a gov-
ernment witness (Board's Eecord, p. 725), testified as follows:

Direct examination

:

Question. On the 29tli of August, 1862, where were you, and wliat rank did you
hold in the service ?

•

Answer. Second lieutenant. Fourth Infantry, attached to Sykes' division.

Question. Where were you on that morning ?

Answer. We were at Bristoe Station.
Question. Moved up from there to Manassas Junction ?

Answer. Yes, sir ; from Manassas Junction we took jiosition on the Gainesville road
heyond Bethlehem Church.

Question.' When you were at Manassas Junction w^ere there any indications of an
action ? If so, what were they?
Answer. Yes, I think so ; I heard very distinctly heavy firing ; as near as I can

recollect, it was about half i>ast nine or nine o'clock in the morning.
Question. How long did you contimie to hear that ?

Answer. I do not recollect ; I heard artillery firing during the day several times,

and I think along about three or quarter to four o'clock in the afternoon I heard it

again
;
quite a brisk firing at that time.

Question. How far did you get upon the Manassas and Gainesville road?
Answer. I think we moved about three miles, probably four miles beyond the

church.
Question. Did you go up to the front ?

Answer. Very near it, sufticiently far that I could see the opening between our lines

and Avhere the rebels w^ere supposed to be ; at that time we were in^a belt of timber;
the head of the column, as near as I can recollect, halted at the edge of it.

Question. What indications were there of an enemy in front of you ?

Answer. I heard several shots exchanged, and also some few shots from the skir-

mish line.

Question. Anything more ?

Answer. That is all.

Question. Did you see any enemy ?

Answer. I did not.

Question. What did your brigade then do ?

Answer. I think some time in the afternoon we countermarched probably about two
and a half miles, and then halted and bivouacked for the night.

Cross-examination by Mr. Bullitt :

Question^ About what time did your company get up into the front ?

Answer. I think about eleven o'clock.

Question. How near to the front were you ?

Answer. I suppose we were three-quarters of a mile from the front ; sufficiently near
so that we could see the oi>en space.

Question. You say three-quarters of a mile from the front ; what do you call the
front ?

* * * , # * * *

Question. Did you change your position that day at all to the right or left f

Answer. I think not. I think we moved to the rear.

Question. You have no recollection of being moved back into the woods ?

Answer. I think we halted in the woods.
Question, The only move you made was to march back about two miles ?

Answer. Yes; that is all I recollect.

Question. How far back in the woods were you ?

Question. Will you mark the point to which you suppose you went back ?
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AnswiT. Wi" wi'nt bark about tAv«)au<l a liall'niib'Hor two mileH, but tli«» »xa<'t point
it i.s iinpoMsibl(> for iiu* to iii:irl< : wo may bavc moNcd nj) lirri' [in thv wooils] and taken
.. zigzag.

Question. Tlion yon kmuk mhh imi-mmimi m iln- \\«mm1>, ami iIm-ii \uii snl»r«iiu'ntly

(•(Mintt'iiiiarchojl tow anl Bctbb linn Church. Now, I want to know whether yon unulo
any otlu>r niovenient after you ha«l passed Ii»'thU'heni Church, and got uj) toward
Dawkins' Branch, «'xce])t first to march to the point where you first halted, then you
got into the woods, and afterward counterinar<*hed about two miles back to IJethle-

hem Church ; did you make any other movement during that day f

Answer. No, sir.
df « # « # » *

Question. Will you explain what you mean by countermarching in that particular
instance i

Answer. We marched to the front, and then faced the column about and went to
the rear.

Question. Di<l you countermarch by brigade ?

Answer. By regiments and brigades, as near as I can recollect.

Questicni. By which, regimenty or brigades?
Answer. By brigades, I think.
Question. You were in the leading brigade as you went forward ?

Answer. I was in the leading brigade, Sykes' division.
Question. When you countermarched and marched to the rear, where were the other

two brigades of the division ?

Answer. I think they were going to the rear.

Question. You did not pass them ?

Answer. No, sir ; I think not.
Question. Did you march in the road, going back ?

Answer. Yes, as near as I can recollect.

The late Bvt. IVIaj. Gen. Eobert 0. Buchanan, U. S. A., retired, called

by petitioner before this Board (Board's Record, p. 215), testified as to

the movements of the brigade he commanded in Brigadier-General Sykes'
division, after they left Manassas Junction on the 29thj as follows

:

Question. Wliich way did you move then ?

Answer. We had been moving by the right flank ; we then moved by the left flank
;

we moved down by the road wiiich takes us near a church, which I have since heard
called Bethlehem Church, in the direction of Gainesville.

Question. Where did you halt then ?

Answ^er. Near that chiu'ch and in advance of it.

This witness also recollected the church, despite the witness Leach-
man that it was wholly fallen.

Question. In what position were your troops then?
Answer. At that time directly on the road.
Question. How were you formed when you halted there?
Answer. We were formed in line of battle immediately after w^e halted.
Question. How long did you renuiiu in that position?
Answer. I cannot tell you.
Questi(m. During the balance of the day, I mean.
Answer. W^e did not leave that grouncl tliat day except under various instructions

that we got to countermarch ; from time to time we countermarched of course on the
same ground.

Question. You did not leave that ground ?

Answer. No ; except towards night we changed our direction, I think on to a little

roa<l that led us off to the turnpike.
Question. Practically, you remained in that position during that day?
Answer. During that day.
Question. Do y(ni recollect any stacking of anns?
Answer. Yes; they stacked arms from time to time.
Question. When you did that what position was your line in—still in line of battle ?

Answer. Always; always ready.

Serg. Solomon Thomas^ Eighteenth ^lassachusetts Volunteers, ]\rar-

tindale's brigtule, ]V[orell's division, a government witness (Board's Kec-
ord, p. 840), testified as follows:

Question. Where were you on August 2?, 1802?
Answer. With (Jeneral Fitz-.John Porter's corps. Eighteenth Massachusstts, Martin-

dale's brigade, Mordl's division.
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Question. Do you recollect being at Marr&ssas Junction on that day ?

Answer. I do.

Question. Did you move off on the Gainesville road?
Answer. We moved up on the line of the railroad. We moved more in a direct line

in front, though we were intending to move to the right.

Question. How far upon that road did your regiment go f

Answer. We went upon that road nearly to a small creek, or what had been origi-

nally a small creek ; it was dry or nearly so at that time.
Question. What did you do there ?

Answer. We then halted, and the Thirteenth New York, or a part of it which Avas
thrown out as skirmishers—a battery was planted in our front a little to our right, in
the fields, and as the skirmishers of the Thirteenth advanced we were deployed to the
right, into the woods; our ri^ht rested in the woods. We halted and lay down.
This was probably ten o'clock in the morning, I should say ; might have been a little

later.

Question. How long did you remain there ?

Answer. We remained in that position—I should say it was half past four when we
were called to attention and right-about face, and moved out from that position, left

in front, upon the same road that w^e moved down on in the morning. I don't know
the distance, hut we had been marching some time.

Question. Back toward Manassas Junction ?

Answer. Yes ; toward Manassas Junction—when an officer came riding from the
Manassas Junction way, having a dispatch, and rode up to General Porter and handed
him the dispatch. Then we were commanded to halt ; we did. General Porter dis-

mounted and sat down by the side of the road a*tid leaned his back against a tree

—

quite a large tree—and read the dispatch, and w ent up and remounted and called us
to attention and right-about face. We marched back upon the same road we had
come on, moving then right in front, until we came near the position of the road where
we had moved into the woods on the right in the morning. We then moved out to
the left, into an open field. The artillery was brought into the field and parked in
our front. We were formed in line and were ordered to stack arms ; we did so. Or-
ders were received that there should be no fires made to make any coffee ; that we
were to remain perfectly quiet. The adjutant received orders that if there were any
orders received during the night he should deliver those orders to the commander of
each regiment in person, so there should be no loud words spoken ; and we were to
remain. Me and some of my comrades spread our blankets and were prej)aring to lie

down for the night. As we sat down, before we got ready to lie down, we heard upon
our right a shout which we knew w^as a charge—from the shout; then we heard mus-
ketry discharges.

Question. What did you understand at that time ?

Answer. I felt at that time that we were expected to charge on the rear and flank
in conjunction with what w^as going on in front.

Question. About what time in the day, in reference to sunset, was it that you w^ere

halted on your w^ay back to Manassas Junction, aud that an officer came up with a
dispatch ?

Answer. I should judge from the position of the sun it must have been somewhere
from five to half past five o'clock.

Question. During the day did you hear any indications of a battle going on ; if so,

what were they and where were they f

Answer. In our immediate front we heard an occasional discharge of nnisketry, and,
in fact, they w^ere pieces of railroad iron fired from a rebel battery right over our
right ; and two pieces lodged in the rear of where I lay, probably forty feet in our
rear. Some of the boys went and dug them up, and one of them was 18 inches in
length, the other was about 15. We thought of Ijringing them home, but they were
rather heavy, so we left them on the field. Then, while we Avere lying there, beside
that we heard, upon our right, distant firing all day, but not continuous ; there were
intervals that we could hear artillery distinctly.

Capt. A. M. Bandol, First United States Artillery, a witness for peti-

tioner, testified (Board's Eecord, p. 93) tliat his battery moved back to

within 150 yards of petitioner's headquarters for water, and arrived there
at 4 p. m., and remained there. This was east of Bethlehem Church

—

a building which this witness recollects.

Lieut. S. M. ^¥eld., formerly petitioner's aide-de-camp, said (Board's
Record, p. 270) that General Sykes' division was moved back to near
the junction of the Sudley Springs and Manassas and Gainesville road,

some fifteen or twenty minutes' march from Morell, and that Warren
intervened.



General Sykos' right was near petitioner's headquarters, and his left

one lialf mile back.
n\ t. Maj. (leii. Z, B. Tower^ U. 8. A., then of Kicketts' division, Mc-

Dowell's corps, said (p. 44()) that as his brijrade moved uj) they met
re«inlars on the Siidley Springs road about (hisk, an hour after he left

Manassas—i>robably two miles distant. They were on his light.

Thus we perceive that much of ])etitioner\s corps was moved back con-

siderabh' distances, and the regulars 2^ miles to the rear from Dawkius'
IJranch, and were in bivouac wlien King's division of McDowell's corps,

under tlie supervision of McDowell himself, was having its gallant fight

with Longstreet.
They were put out of sight and removed from a i)osition of usefulness.

An examination of the dispatches sent that day by petitioner will lead
to the conclusion that he did not intend to fight under General Pope if

he could help it.

petitioner's dispatches.

Just before I began this argument the petitioner, through his coun-
sel, undertook deliberately to exidain some of his dispatches and his

conduct to which those dispatches refer.

His first statement substantially was that Brig. Gen. Charles Griffin,

who went with his brigade to the right, came back after Major-General
McDowell left ; and the fact that batteries opened Just as he got back
shows, as petitioner would have us believe, that he did see enemy's bat-

teries as he was returning to his column from the last McDowell in-

terview.

Griffin's evidence, however, does not confirm this (G. C. M. llecord, p.

1G2). The latter remained over by the ^'little pine bushes" halted

—

making no efl:brt to push ahead or find out if there was any serious

obstacle in his way until ordered back by i)etitioner.

The pretense had been made of obeying McDowell's orders—it was
enough for an excuse—and when petitioner's counsel deliberately states,

for his client, that " petitioner had no knowledge of the woods towards
Five Forks" he increases the measure of his responsibility for failure.

There is probably nothing which more conclusively shows his inten-

tion to do nothing that day than this absolutely utter indifference to

these roads through Five Forks, by which he could have joined General
Pope's left, had he been so disposed.
To say that Griffin was moved to the right because petitioner intended

to make an attack shows—seeing it was begun immediately after McDow-
ell's departure—that it was under his, McDowell's, orders to petitioner

to put his forces in there where the dust was rising off to the north and
west, back of JNIeadowville Lane.
The next explanation petitioner has ventured upon, with great delib-

eration in the argument of counsel who last preceded me, is that his

(lisi)atch Xo. 29 (Board's Kecord, p. XXVI), to McDowell expressing
an intention to retreat, was written for the reason that Lieut, (now Maj.)

S. X. Benjamin's battery, Second United States Artillery, ceased firing-

near Groveton about 1 p. m.; that then firing practically ceased and
l)egan near 3 p. m. near Sudley Church, from whence the petitioner con-
cluded our forces were retiring, and that General Pope was therefore
doing what he for his own purposes asserts General Pope contemplated,
viz, " falling behind Bull Kun."
Hence petitioner decided to withdraw.
I speak only from my notes of the learned counsel's closing remarks

k
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just before 1 began this argument, and would like to know if I interpret
him correctly.

Mr. Bullitt. That is, that there was a lull in the firing of the artil-

lery about that time ; it may be a little later. Perhaps you do not ex-
actly catch my meaning. My meaning was that the firing lulled. I do
not mean to say that there may not have been shots.

The Counsel for the Government. That is as I nnderstand it, an
occasional shot or so.

The limits of this argnment will hardly permit all the irreconcilable

statements of this petitioner to be followed and contrasted or commented
upon.
As to this latest utterance, it is sufficient to say that it is not founded

on Benjamin's evidence, for that officer distinctly says (Board's Kecord,
p. 614) on cross-examination by i)etitioner's counsel, that he, Benjamin,
took i>osition at GroA^eton about 12J p. m. and remained at that point
over three hours.

When Ave look at the latter's direct examination we find what a stub-
born and gallant fight he made from 1 1>. m., against eighteen guns i)laced

from 1,000 to about 1,500 yards from him.
These guns during that fight Avere added to by eight more, making in

all twenty -six guns that Benjamin had to contend Avitli.

Altogether, from 1 p. m. to at least 3J p. m., there Avas an unusually
heavy cannonading in j)rogress right at GroA^eton itself, and thence
northwesterly to the enemy's position—possibly heavier than at any
other time during that battle.

The petitioner's excuse, therefore, is answered by Benjamin's ca idence.

During all that long afternoon until the final general assault, there
was heavy fighting on the whole of Jackson's line, as has been shown
by citations in this argument.

The third statement in this latest utterance is, that petitioner's dis-

patch No. 28 (Board's Kecord, i\ 423) to Morell, to push OA^er and aid
Sigel, Avas written about 3 p. 7W., and the moA ement oa er by Avay of re-

tiring, but w ith direction to Morell to aid Sigel if he found he could
do so.

The idea, says petitioner through his counsel, was that Morell should
fall back to the northeast. In other Avords, the petitioner Avould have
us belicA^e that he undertook to carry out his expressed determination
to withdraw to Manassas by sending Morrell's division in a contrary

direction.

The correct explanation is naturally found in General McDowell's
orders to petitioner before he left him.

In his reply to the Hon. Zachariah Chandler, in his defense before his

court-martial, ajid in his opening statement here, has not this petitioner,

as we have seen, insisted that the A^ery ground OA'er Avhicli he ordered
Morell to go was broken country and impracticable?

If he could order his leading diAision, the one nearest his assumed
poAverful enemy, to march OA^er that country by a flank moA^ement at 3

p. m., it is plahi there Avas nothing then, in his judgment, before him to

prcA'ent such a flank movement.
Nevertheless, Avhen judicially asked why he did not do it under the

joint order aiid McDoAvell's concurrent orders, he says there Avould have
been "danger and disaster" in obeying, and that it would be a fatal

military blunder.
HowcA^er, if this petitioner beheA^ed at 3 p. m. that he could of his

own Abolition order his leading diA'ision to push over and aid Sigel, what
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was tliorc to j>ivvent tlie rear division under Sykes beinj^ sent either l»y

*M^'ive Forks" or "Sudley Sprin«;s" road to our struggling troops,whom
he admits in liis disi>atch he thougiit needed aid ?

It was but a momentary order, the exeeution of which was never at-

temjited, for it was foUowed by No. 33, from petitioner to Morell, to hold
on to his ])resent i>laee, but it shows that he knew what was re(piired

of him and tliat it was not impracticable.

The i)etitioner says now, through his counsel, that the two dispatches
he sent, achlressed, one to (leneral McDowell and the other to Generals
^IcDowell and 7u/J//, expressing an intention to retreat, are identical,

and were sent by ditt'erent messengers before Lieutenant Weld went with
another message at 4 p. m. (G. C. M. Kecord, p. 129), to the effect that
General Morell would now be strongly engaged j that there was a large

force in front of him, «S:c.

Let me remark that this very message which Weld did take at 4 p.m.
was one that would have had the effect to lead both General McDowell
and General roi)e to believe that the petitioner was making every effoit

to do his share in the operations that were then being conducted.
The assertion that the two dispatches, one to ^McDowell and the other

to McDowell, and King were identical, or in other Avords contemi)orane-
ous, does not seem to be borne out by the facts.

Petitioner had located his own headcpiarters in the forks of the Sud-
ley Springs and Manassas and Gainesville road. (Petitioner's Oi)ening
Statement, p. 40.)

The Sudley Si)rings road was open all day to our men, and wholly un-
obstructed to messengers and orderlies.

Possibly he vsent the one to General McDowell before 4 p. m., because
it is the dispatch which came into and has remained in General Mc-
Dowell's possession. •

The explanation of why General Pope did nothing, so far as the peti-

tioner is concerned, with reference to that dispatch expressing an inten-

tion to retreat, was because Weld, the petitioner's aide-de-cani]), came
at 4, or between 4 and 5, to General Pope and said that they, viz, peti-

tioner's forces, would be strongly engaged. This is merely a supposition.
However, we tind that at 4.30 General Pope ordered him to push into

action at once.

Accepting for argument the petitioner's explanation, that he sent a
dispatch to McDowell about 3 p. mr, announcing his determination to

retreat to Manassas, it seems plain that it was the following one, which
General McDowell has produced before this Board, viz

:

Gexkral McDowell: The firing on my right has so far retired tliat, as I cannot
ailvanee, an<l have failed to get over to yon, except by the ronte taken 1»y King, I shall
witlulraw to Manassas. If yon have anytiling to connnnnicate please do so. I have
si'nt many messengers to yon and Gen'l Sigel, and get nothing.

F. J. PORTER,
2Iaj. (ien-l.

An artillerv dnel is going on now—been skirmishing for a long time.
F. J. P.

If petitioner did not actually send this dispatch to McDowell until

after he sent Lieutenant Weld to General Pope at 4 with word that
petitioner '* would now be strongly engaged" (the two messages being-

contradictory), he may have received General Pope's 4.30 order before
writing to ]\lcDowell, and saying he should withdraw.

.

AVe have an excellent clew to the time at which the first note annoimc-

L
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iiig an inteiition to withdraw was brought to General Pope's notice in
Major-General Heintzehnan's diary, in which he says

:

Forty-fivo iniiintes past five, General McDowell on the field atlieadqiiarter.s. Heavy
tiring on our center. Kearney reports lie is driving the enemy back. Gtneral ForUr
reports the enemy driring him haek, and he is retiring on Manassas.

^ Thus while the gallant Kearney was rollhig Jackson up on the right
of our line, petitioner, without either pushing in or moving up .the Sudley
road towards the Army, caludy declares what he proposes to do, although
his loss by the artillery lire was the most insigniticant.

Through Major-General Sigel's report of the ICJth September, 1802, it

appears he ex])ected i)etitioner's corps to come in on his left (Board's
Kecord, j). 505), and Heintzelman in his diary notes somewhere between
2 and 3 p. m., "We are hoi)ing for McDowell and Porter." (Board's
Eecord, !>. Gil.)

McDowell by the way had put King's division under Hatch in support
of Reynolds until it was withdrawn and brought up near stone house by
General Pope's own orders. (G. C. M. Kecord, pp. 91 and 221.)

The message at 4 p. m. by Lieut. S. M. Weld to Generals McDowell
and Pope that Morell would be strongly engaged (G. C. M. Eecord,
p. 129), was one calculated to allay suspicion and lead to the belief that
petitioner had been trj ing to engage the enemy.

Instead of that the corps was put in concealment and no measures for

attacli projected until about 6 p. m., and then the only contemplated
movement was by two regiments supported by two others. (P. XXXIII,
Board's Record.)
Petitioner says that after Lieutenant Weld was sent at 1 p. m. this

message was sent

:

Gen'l McDowell or King: I have been wandering over the woods and failed to get
a conimnnication .to yon. Tell how matters go with yon. The enemy is in strong
force in front of me, and I wish to know your designs for to-night. If left to me I
shall have to retire for food and Avater, which I cannot get here. Mow goes the laitlef

It seems to go to our rear. The enemv are getting to onr left.

(Signed) .
' F. J. PORTER,

J/. G. Vols.

The context shoAvs it must have preceded the last-cited dispatch to
McDowell announ,,ing a determination to retreat to Manassas, and thus
more widely separate the Avings of the army.
The second disi^atch of petitioner, declaring liis determination to re-

treat, was as follows

:

[No. 36.]
August 29th, 1862.

Generals McDowell «»fZ King: I fonnd it impossible to conmuinicate by crossing
the woods to Groveton. The enemy are in strong force on this road, and as they
appear to have driven onr forces back, the tiring of the enemy having advanced and
ours retired, I have determined to withdraw to Manassas. I have attempted to

communicate with McDowell and Sigel, but my messengers have run into the enemy.
They have gathered artillery and cavalry and infantry, and the advancing masses of
dust show the enemy coming in force. I am now going to the head of the column to

see what is passing and how affairs are going, I will comnnniicate with you. Had
vou not better send your train back ?

F. J. PORTER,
Major-General.

It is the one which caused the amiable, kind-hearted President Lincoln,

when he read it, to say the petitioner deserved death, because without
a stroke even to helj) our Army which appeared to be retiring from the

firing of an advancing enemy, he himself announced his determination
to withdraw to Manassas, still further away from the direction tlie

I)etitioner assumes the firing was taking.
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On tho trial in 1S(;2, (loniMal Vo\)v tcstilicd tliat ho received tliis ont^

direct from pi'titioner bet ween 7 and S p. n\. (p. 31, G. C. M. Keconl),
and liad retained it anions liis juipers.

As liis own and lu'titioncr's Iieadciuarters were ea<'h at the unob-
structed and open Sudley Sjuin^is roa<l, and as petitioner knew wliere

Ids lieadqnarters were from his (wn aide, AVehl, and Capt. Dou^his
l*ope, lie i)rol)ably received it within half an hour after it was written

—

that beiufi^ the time of travel between the two stations.

As to the frsf dispatch of jjetitioner to McDowell, expressing an in-

tention to retreat, the latter has said before tliis lioard that liis /m-

prei<siiHi is that he receive<l it after the day was over (Hoard's Kecord,
p. .S(>i>). This is at variance Avith Ileintzelman's diary. General ]\Ic-

Dowell was at l*ope's headciuarters on the evening ot the 21)th, soon
after the receii)t by the latter direct from ])etitioner of the second dis-

l>atch (to McDowell (did King) and was shown it by General Pope; hence
.his present impression. (G. C. M. Record, pp. 22 and 24.)

It is asserted by petitioner that the fact of the discovery by General
McDowell among his papers of the disi)atch dated 6 p. m. (next to be
cited), in which i^etitioner reports he failed in getting Morell over to
him, is conclusive proof that Major-General Pope's 4.30 order had not
then come to petitioner's hand.

It must not, however, be forgotten that the 6 p. m. dispatch was not

to Cxeneral Fope but General McDowell.
It was a re])ort under his previous instructions. It was not an ex-

planation to General Po^pe, why he, petitioner, did not move into action
at once. It gives the impression, however, that he is trying to do some-
thing.

lie said : " I am trying to get a battery but have not succeeded as
yet." If he meant a rebel battery, his preparations for assault were cer-

taiidy not such as indicated any great force in his front. If he meant
he was trying to get a Union battery, he had certainly six on duty with
him.

If at six o'clock he was trying to take a rebel battery, why did he not
make the elibrt four hours before. His efforts we know went no further
than writing and sending an order.

According, therefore, to his own acbnission this petitioner permitted
between three and live hours to elapse before he made report to General
McDowell of what he had been doing.
Was it a report based on fact ?

Is there any proof in this case that any part of his corps that day
" wandered over the woods" in the vain effort to get through, or did
petitioner do it himself ?

The answer is, there is no such proof.

Another thing to be noticed is that the petitioner in some of these
dispatches puts in the name of General Kimj^ although it is iii evidence
that early in the morning he, petitioner, was informed that General King-
had gone to Centreville sick, and that Hatch was in eommand of the
division, and that he himself gave General Hatch orders that the divis-

ion that was King's should follow him.
The follow ing is the G p. m. disiiatch which petitioner now^ says was a

dnplicate oi the one reporting he had been wandering over the woods and
wanting to know hoic goes the battle f This statement, from what has
just been said, is apparently not borne out by the facts.

Gen'l McDowell : Failed in getting Morell over to yon. After wandering aboiit

the woods for a time I withdrew him, and while doing so artillery opened on ns. My
scouts could not get through. Each one found the enemy between us, and I believe
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some liave beeu captured. Infantry are also in front. I am trying- to get a battery,
but have not succeeded as yet. From tlie masses of dust on our'left, and from reports
of scouts, think the enemy are moving largely in that way. Please communicate the
way this messenger came. / have no cavah-y or messengers now. Please let me know
your designs ; whether yon retire or not. I cannot get water and am out of provision.
Have lost a few men from infantry' firing.

F. J. PORTER,
Maj. Gen. Vols.

AuG.29—6p. m.

The inquiry again arises, is this re]}ort founded on fact! Did lie

make any efforts, sustained or vigorous, to get Morell oyer to tlie right,
or did Morell wander about the woods for a time with his division 1

The answer is, he did neither. His assumed difficulties in the way of
sending messages is answered by noticing where his headquarters were

—

right at the open and direct Sudley road to Pope's headquarters, then
at Buck Hill.

Notice, however, that even at this hour (6 p. m.) he reports the
enemy coming doicn on Ms front., so that it is i^lain Longstreet could not
have been there in fnll force deployed by 11 a. m.

Further, why did this petitioner leave this report until 6 p. m., when
McDowell had ordered him to attack about noon ?

If McDowell did not give him an order to attack when he was with
him, which was not countermanded, and petitioner was no longer sub-
ject to those orders, why did he report he had attempted the very thing
McDowell said he did order him to do !

But there is something more in this dispatch which requires com-
ment.

Petitioner says in it, " I have no cavalry or messengers now."
AVas this true f Let us look into it.

The following is the evidence of Bvt. Brig. Gen. Jno. P. Taylor, then
captain commanding squadron First Pennsylvania Cavalry, and others
of his squadron.
The Board \n111 recollect that he testified to coming down from Gaines-

ville that very morning when General liicketts' division left it, coming
down this very Manassas and Gainesville road that the petitioner was to
go up on, down here to the Sudley Church road and to Manassas Junc-
tion, and there met the head of petitioner's column starting back under
the orders that General Pope had given him. Now, at this point in his
testimony, we have got Bvt. Brig. Gen. Taylor back Avith a squadron up
to Dawkins' Branch, at head of petitioner's column. His evidence is as
follows (Board's Kecord, p. 905)

:

Question. Where did you bring your squadron to a halt f

Answer. The day was warm ; tliere were frequent halts made, I presume. I can
scarcely say the distance that we marched ; it was some miles when the command
halted. There was an engagement going on a little diagonally to our front and right

;

that was some time in the after part of the day.

The Witness. We remained there until after night. The engagement continued on
until after dark ; there was heavy infantry firing and artillery. We were with the
advance with MofcIPs division, and I remember distinctly after halting my squadron
was formed in front of us, there being some skirmishers thrown out immediately in
our front. The enemy turned and fired two pieces. One of the shots fell innnediately
in our front. We moved a little to the left, and my command remained there until
the command moved in the night.

Question. Then you got to the point where General Porter's corps was halted on
that day ?

Answer. We were in the advance with Morell's division when it halted, but the
point I cannot say. We did not reach Gainesville.

* * * * * *•*
Question. What enemy, if any, did yon see in your immediate front?
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Aiiswir. \V«' could lint t«-ll wli.'il tlit'v wciv, Imt tlu*n' \a mm iulaiitry heavily eiigaj^JMl

i\{ sundown. Tln>y wt-rt? «lu'fring and y^dling, and there wjw nmsketry riniug fioui

the trees where the tiring was.
Qnestion. Was tliat in yonr front?
Answer. To tlie right of our front—tliagonally across. It might have been a mile,

or near two miles.

Question. From what time in the morning did you hear the scmnds of battle?
Answer. We heanl cannonading during the day, all day, and there Inul been some

tlie day before.

Question. Di«l you know what vour squarlrou was ordered to report to General
Morell for f

Answer. The order was to report for orderly duty ; that was the substance of the
order.

Question. Were you behind any ridge or hill ?

Answer. I don't recollect any hill right in front of ns, and I recollect seeing an en-
gagement in sight, and it seemed to V)o descen<ling ground.

Question. What sort of an engagement did you see ?

Answer. Infantry and artillery.

Question. How many infantry engaged ?

Answer. I could not tell—the firing was in woods. W^e could see the smoke of the
musketry rising above the trees, and could hear the cheering and yelling, as if a charge
were being made.
Question. What time of day was that ?

Answer. Near sundown; perhaps after sundown.

Question. What number of troops did you suppose to be engaged, from what yoa
saw or heard—a large army, a division, a brigade, or a regiment f

Answer. There was a brigade at least engaged, and there may have been a division.
Question. Could you see the rebel trooi)S ?

Answer. After it began to get dusk \ve could see the flashes of their muskets.
Question. 8ee the Federal troops ?

Answer. Xo, sir ; could see the smoke of the musketry and the flashes of the mus-
kets.

Question. You laid in that field all that afternoon, did you?
Answer. Diuing the time that we lay there I cainiot say how long ; we were there

until dark.
Question. What did you do then ?

Answer. Went back in the night.
Question. Where did you go then ?

Answer. We moved back in the direction of Manassas with the same command, and
on the next day, the 29th, I was under General Grittiu's command, and at Centreville
he ordered me to

Question. On the next day, the 29'th ?

Answer. On the 30tli. Went back during tlie night, and at some time on the 30th
this command halted at or near Centreville. We were ordered to encamp and tie our
horses in a clump of woods a little to the right of Centreville, in order that any orders
that were given us they could send.

Question. What di<l you say in reference to a skirmish line that was being thrown
out by General Porter—was there any on the 29th ?

Answer. My impression is there was a skirmish line in front of us, and that is all

that was in front of us. There were no Federal troops in front of us.

Qtiestion. Did your squadron go on skirmish duty ?

Answer. No, sir ; it did not.
• ««««*«

Question. What was the number of the s<iuadi-on you had with you?
Answer. I could not tell you the number; we might have had 50 uk n and may have

had 75 men. Our number was originally about 90 men.

Question. I undei-stand you to say that you laid idle, doing nothing, from the time
you halted until you left there that night ?

Answer. No, sir.

Question. Did not go upon skirmish duty ?

Answer. No. .

Question. Were not sent on any duty to carry dispatches ?

Answer. I have no recollection of any.
Question. Or perform any duty at all that you can recollect ?

Answer. No, sir. I got this information from a diary that I kept at the time.

15 G
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Capt. R. J. McJSfitf, First Pennsylvania Cavalry (Board's Record, p.

913), testified ?is follows

:

Question. Did yon see any enemy that day ?

Answer. No, sir ; not, to the best of my knowledge. There Avere a conple of artil-

lery shots fired Avheu we were in that neighborhood. Towards evening on that day I

saw smoke from infiintry firing, and cheering of infantry apparently abont snndown,
along in the neighborhood of snndown.

Question. What direction Avas that from where you Avere ?

AnsAA'er. That appeared to be a little to our right, I should think.

Question. Was there any action then going on between any of the troops of your
corps that you were Avith there and the enemy ?

Answer. Not as I recollect.

Question. Did you hear anj other cannonading during the day ? If so, where ?

Answer. We heard some scattering cannonading through the day, but it appeared
to be a good distance off, o\'er toAvards the Warrenton pike.

Question. Did you do anything up there ?

Answer. Not Aery much.
Question. You liaAe no recollection of ha\^iug done anything ?

Answer. Not a great deal. We remained there until Ave turned and came back
again.

Question. Were you mounted or off your horses ?

Answer. When Ave stopped, Ave generally got orders to dismount and rest our horses.

If we did not stop for half an hour Ave dismounted.

William H, Ramsey^ private Company B, First Pennsylvania Cavalry,

testified as follows (Board's Eecord, p. 914)

:

Question. Do you knoAv of any battle going on on that day ? If so, Avhere was it ?

Answer. Yes; there avas heuA-y infantry firing to oar right and front toAvards the
eA^ening, and artillery firing during the day.

Question. Could you hear anything else Avhicli Avould indicate an action besides the

musketry ?

Answer. Yes; cheering; both rebel cheering and our cheering.

Question. Were your command used lor anything on that day after you came to that
halt f If so, Avhat ?

Answer. Not to my knoAA'ledge. There was not a man used, to my knoAvledge.

Jolin Hoffman^ private Company C, First Pennsylvania Cavalry, tes-

tified as follows (Board's Record, p. 915)

:

Question. Did you hear any firing that day ?

Answer. Heard some firing on the right f

Question. AVhat kind of firing ?

Answer. Artillery and infantry.

William H. Bayard^ private Company C, First Pennsylvania Cavalrj^,

testified as follows (Board's Record, p. 916)

:

Question. While you were there at that point did you see any enemy in your front ?

AnsAA^er. Well, no ; I did not.

Question. Did you hear any firing ?

AnsAver. There was some tiring down to the front and the right.

Question. How far ofi"?

Answer. I judge it Avas along a mile or a mile and a half; something like that.

Question. What was the tiring, infantry or artillery f

AnsAver. Infantry and artillery both.

William Reddy, private Company C, First Pennsylvania Cavalry, tes-

tified as follows (Board's Record, p. 917)

:

Question. While you Avere at this place, Avhere you were halted Avith this body of

infantry, did you see any enemy in your front f If so, Avliat Avas it '^

Ars\A-er. Not in front exactly, but on our right in front.

Question. About hoAv far away f

AnsAver. Al)out a mile, or a mile and a half
Question. Was there any tiring on your front that day?
Answer. Not on our front, but there Avas to our right.
Question.' What Avas that firing ?

AnsAA'pr. Artill< rv and infantrv filing.
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QiiOHtion. Was there anything else by which you could t«»ll that there was an action
going on f

Answer. Not in particular, any more than the firing I he.inl oft' to the right.

Question. Did you see any artillery in your front that day ?

Answer. I dou't know whether there were two pieces or one, but anyway there were
from two to four shots fired.. 1 could not tell whieh.
Question. Where from f

A)i8wer. From the enemy's side. '

Cross-examination by Mr. Bullitt:

Question. Do you recollect what time that tiling occiirred—that infantry and artil-

lery on your right ?

Answer. Early in the afternoon ; toward evening.

]iy the Rkcoudki! :

Question. How long did you hear that artillery tiring to your ri:;ht ?

Answer. All the time wo were out there. /

Tlie evidence of Brevet Brigadier-General Taylor and men of liis .squad-

ron would be sufficient as to whetlier there were any available cavalry
there, but on the original trial Col. E. G. Marshall, Thirteenth Xew York
Volunteers, a witness for petitioner, said: "Wliilst my command was
being got into line prior to my going on this duty, my brigade was behind
some others. General Porter had sent some dragoons of another regiment
to the front, and my brigade was waiting in the road to get into position"
(G. C. M. Becord, p. 191), and on Geneml McDowell's court of inquiry
petitioner himself swore lie had on the roal up to Dawkins' Branch a
small cavalry escort (Board's Record, p. 1010).

The presence of this cavalry would, of course, contradict the assertion

of petitioner in his report that he had none, and it became necessary, in

view of the fact that he had borrowed orderlies from Colonel Schriver and
General Pope, to show he had none.
Accordingly Maj. Gen. G. W. Morell was recalled as a witness by

petitioner, but he did not recollect (Board's Record, \). 968).

Then Captain Augustus P. Martin, formerly petitioner's chief of ar-

tillery, was called, who " saw no cavalry except a few orderlies." (Board's
Record, page 1127).

In the closing arguments here, petitioner, through his counsel, has
venture<l the explanation substantially that he did not know of this cav-
alry, and did not think they were there ; but it must not be forgotten that
the petitioner, moved up with ]Morell to Dawkins' Branch with the head
of the column where the cavalry were, and hinmelf ordered out skir-

mishers.

At or about 6.30 p. m., half an hour after he had reported to ^IcDowell
he had neither cavalry nor messengers, he sent a dispatch (Xo. 38) to
Morell, in which he said, after ordering him to put his men in bivouac
for the night, ''/ icish you tcould send me a dozen men from that cavalry.^''

(G. C. M. Record, p. 153.)

Lieut. Stephen M. Weld, then aide-de-camp to the petitioner, also tes-

tified on this subject as follows (Board's Record, p. 2&J):*******
General Porter sent out some cavalry skirmishers They were halted on the si«l»* of

the hill facing west. The eavalry crossed the idain at the foot of this hill and went
into the woods, not a great distance in, nearly as I can recollect; I saw them going
in a little distance.

. Thus it appears plain that the petitioner, in reporting he no had cay-
airy, in his knowledge reported that which iiad no foundation in fact.

Assuming for argument that he did not know he had a squadron of
cavalry at his front, the statement itself shows how little he knew ^^hat

was being done at the head of his column nearest the enemy.
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The fact of the previous non-prodnctiou by Major-General McDowell,
until the request of this Board, of the three dispatches received from pe-

titioner, has been made the subject of animadversion;
The acknowledgment of receipt on an envelox)e usually fixes time of

receipt; but neither the government nor petitioner have been able to
produce any such record in this present investigation, except in the
solitary instance of Lieut. E. P. Brooks.

Petitioner's witness (Board's Record, p. 281), Major Buggies, swears
that at General Pope's headquarters it was customary to receipt dispatch
on the envelope and return it by bearer, and yet i)etitioner has exhibited
none such or proved contents of alleged missing rei)orts of his.

Singularly enough, the petitioner has produced here eight or ten dis-

-i^atches which he either did not have or did not recollect of on his trial

or when he was a witness before General McDowell's court of inquiry.

In fact, he did not then recollect even having given an order to Morell
to "attack" with two regiments, su])ported by two others.

FORCES OF PETITIONER AND CO-OPERATING FORCES.

It may be desirable, right here, as sliowing some of the inconsistencies

to which I have referred, to allude again incidentally to Piatt's brigade,

which the petitioner, in his opening statement, declared was not with
him.

Substantially we find, in looking at Assistant Adjutant-General
Locke's evidence before this Board, aside from what General Sturgis and
General Piatt huve specifically testi tied to on tlie subject, that they were
there ; that he (Locke) saw them at the intersection of the Sudley and
the Manassas and Gainesville roads marching to the rear.

Then Locke says that he was not aware that they had been "assigned
to us" at that time; but, on page 454, he admits, on further examination,
that they were " attached."

Griflin, in his evidence on the original record, also mentioned them being
there ; and we have seen introduced here by General Sturgis a dispatch

that he received that very 29th of August fiom the petitioner, while
there with him (Board's Eecord, p. 717), ordering him at daylight, Au-
gust 30, to march off and foUow the corps when they were ordered to

join General Pope.
By reference to the maps it will be found that from Bristoe Station

uj) to Gainesville there was a direct road. There was also another road
up, via Milford, which ran into this Manassas and Gainesville road, and
so on up to Gainesville, to the left of Thomas Nealon's.

The evidence of Capt. G. H. Dobson and of Prof. G. L. Andrews, of the
United States Military Academy, is to the positive effect that Major-
General Banks' corps were in Bristoe Station from the 28th up to and
including the 29th and 30th, i^art of the 30th at least.

To contradict that has been brought here Brevet Major-General Gor-
don, of the LTnited Stiites Volunteers, to say that, instead of the corps
being at Bristoe, the}' were a mile and a half farther away, toward War-
renton Junction.
By referring, however, to the record of stations of the coips during

August in the official monthly report of Major-General Banks of the men
he had and positions, dated August 31, 1862, now in this record, as

an exhibit filed in the Adjutant-General's Office November 12, 1862,

we find that the evidence of Professor Andrews (Board's Eecord, i)p.

1095 and 1096) and of Captain Dobson is particularly confirmed by the
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statement that the several brigades and divisions of General Banks'
corps were in Bristoe, having arrived there on the 28th.

Now, on the 27tli, two days before the battle, as a])i)ears by one of the
jiotitioner'sown disi)atclies (Xo. 20, p. IM), petitioner's opening statement),
lie was ordered to liold himself in constant commnnication with General
Banks; and that very morning, the 2t)th, General Stnrgis had come from
a position in the rear of General Banks up to and joining the petitioner

at the front, reporting to him there near Dawkins' Branch.

It is also in evidence (of Brevet ]\rajor-General Gordon) that at Bristoe
Station the cannonading and sounds of battle could be heard distinctly,

and thnt they were anxious as to the result (Board's Kecord, p. 1214).

These are contirmatory statements connected with the evidence of Cap-
tain Dobson himself. (Board Kecord's, p. 1134)

:

George IT. Dohson, called by the Recorder, and examined in the city

of Xew York on the 23d day of November, 1878—present, the Recorder,
and Mr. ^laltby, of counsel for the petitioner, and the petitioner—hav-
ing been duly sworn, testified as follows:

Direct examiuation

:

Question. Where do you reside ?

Answer, lialtiniore, Maryland.
Question. What is your occuiiation ?

Answer. Lumber merchant.
Question. Were yon in the military service of the United States in August, 1862;

if so, in what capacity?
Answer. As captain of Company A, Third Regiment Maryland Volunteer Infantry,

Col. David P. De Witt.
Question. With what rank did you leave the service ?

Answer. I left the service as captain.
Question. Where were you on the morning of Friday, August 29, 18<5*2 ?

Answer. At Bristoe Station, or in that vicinity.
Question. To what division, brigade, and corps did yon belong?
Answer. Second Brigade, Prince; Second Division, Augur; Banks' corps. It was

oither Prince or Augur at the time you mention in command ; one was captured and
the other wounded.

Question. Do you know of any movements of your regiment, brigade, and division
on that day ; if so, what were they ?

Answer. I believe on that day our regiment with some other troops, I don't know
how many, were moved in the direction of Gainesville ; it was given out that they
were to go to Gainesville, as I understood.
Question. At the time?
Answer. Yes ; I think it was given out that they were going to Gainesville.
Question. At what time did your regiment and those other troops leave Bristoe

Station ?

Answer. I could not say exactly. I could tell you what time they halted and about
the distance they marched, so you could form some idea of the time. I believe they
halted about half past three or four o'clock—between three and four o'clock—and the
distance was about three or three and a half miles.

Question. In what direction ?

Answer. Said to be in the direction of Gainesville. I was simply a line oflficer ; I
had no opportunity, as a general officer would have, of knowing those things.

Question. Of knowing what?
Answer. Of knowing where we were destined.
Question. What direction did you take on leaving Bristoe Station ?

Answer. We took the direction of one of two roads that led from Bristoe Station
towards the enemy's front ; that is what we understood.

Question. Now as to the points of the compass, the road that you took ?

Answer. I couhl not tell from my knowledge then.
Question. Northeast or southeast?
Answer. I couhl not tell froui the direction of the compass at that time.
Question. At what time did you say you halted?
Answer. B«'tween three and four o'clock.
Question. What then occurred, after halting, withiu your knowledge?
Answer. To me individuallv?
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Question. Yes; state all.

Answer. A gentle.man came and invited some of the officers of the regiment to take
dinner with him in the neighborhood.

Question. Was that to the front or rear of the ^losition in which you were halted f

Answer. A little to the front of us.

Question. Go on and state what you then did, and what sort of a place it was that
you went to ?

Answer, I was one of a number who accepted the invitation, and when I got to his
house it was too late for dinner ; he had had his dinner, but he gave me something to
eat. I was then, to the best of my recollection, inside of our own lines j our pickets
had been thrown out upon the road a piece. When I got tlu-ough eating, our pickets
were driven in towards our regiment, and I was inside the enemy's lines ; they fired

at me as I came out, three or four shots. I escaped and went back to the regiment.
Question. Then what was done ?

•

Answer. I think we went back to Bristoe Station.
Question. About what time in the day was that?
Answer. I could not tell you exactly { it was late in the day, between fom- and five

o'clock, when I went up there, I suppose.
Question. What description of force of the enemy was it that drove in our ])ickets ?

Answer. I don't know ; I suppose the cavalry videttes that were stationed on the
road when we came out. We did not see oiu- pickets driven in ; the house sat back
from the road some distance ; simply cavalry videttes that had dismounted and tied
theii- horses to the fence-posts.

Question. The enemy's cavalry ?

Answer. Yes, sir.

Question. On which side of the road was this house as you went up?
Answer. On the right of the road as we went up, to the best of my memory.
Question. Did you see any artillery ?

Answer. No, sir.

Question. Did you know, or were you informed at the time, of the purpose of this
movement of these troops out in this direction?
Answer. No, sir ; I had no means of knowing that, except fi*om hearsay at that

time. I do not recollect that I ever heard any object at all.*******
Question. As to the number of regiments, as near as you can recollect, how many

regiments were there?
Answer. If I am not mistaken, there were the whole of our brigade of infantry and

a Maryland battalion, the Peruell Legion.
** * * * h * . *

Question. How long had yoiu* brigade been in Bristoe at this time, the 29th of
August ?

Answer. I think they came there either on the night of the 27th, or early on the
morniiig of the 28th ; I have had the impression that it was the 27th ; I am not positive.

Question. What was the strength of the corps on that day ?

Answer. Greneral Banks' army corps ?

Question. Yes.
Answer. We roughly estimated it at 10,000 troops ; that was the general idea that

prevailed with us at that time.**»****
Cross-examination by Mr. Maltby :

Question. Who commanded your brigade on the 29th ?

Answer. I think the colonel of the One hundied and eleventh Pennsylvania, Stein-
beruer.

Question. Wlio commanded that division ?

Answer. I think it was General Greene.
Question. What is his first name ?

Answer. I don't know ; he was commanding the brigade before General Augur got
wounded.
Question. What rec^iments were in your brigade ?

Answer. The One hundred and eleventh Pennsylvania, One hundred and second
New York, one Ohio regiment, and our own. Third Maryland, and the Fourth and
Sixth Maine Batteries.

Question. That all ?

Answer. I think so.

Question. In which brigade were you ?

Answer. Second.*******
Question. On the 29th, when you made this march, as you suj^posed, iu the direction

of Gainesville, how was your regiment occupied before you marched ?

Answer. 8imi)ly at rest.
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Qut'stiou. What cansod you to tliiiik that you moved iu the direction of Gaiuan*
villef You say it WJ18 given out ; who gave it out f

Answer. It was generally talked of iu the mess that I messed with ; that is the in-

lormatiou that I g<»t.

Question. You had no inf<mnati<ui from superior oflficersf

Answer. Yes; the mess that I mrssed with were all my superior ofticei-s.

Question. With wliom did you niess?

Answer. Messed witli tlie held antl statV officers of the regiment; they were my
suprrior otiicrrs at that time.

Question. Was your reginu-nt the leading regiment ?

Answer. I think it Avas the leading regiment on that occasion ; we were known as
the second regiment in the brigade; I think it was the leading regiment at that time.

Qtu'stion. Wliat causes tlw impression that the whole luigade was there with you
at your advanced position that day, in the direction of Gainesville, as you uuder-
sto'otl it i

Answer. I only judged from the hody of troops that were marched up ; I do not say
l»ositively that the whole brigade was there.

Questi(m. What causes the impression f

Answer. The cause of the impression was the large body of troops; it was quite an
imposing string on the road—a couple of thousand men, perhai^s.

The i)etitioner has sou<?ht to induce us to believe that Wilcox's, divis-

ion of Longstreet's special command was shoved down from the north of
the Warrentou pike into the neighborhood and to the rear of D. K. Jones'
division, because of some movements of the i^etitioner. But when we
come to look at the record of what the petitioner did during- the day, we
find that he did not do anything, that he made no tentative movement
of any descrii)tion until six o'clock, when he gave an order which was
not carried out.

Thus we are obliged to look to some other quarter for the explanation
of Wilcox's division being shoved down there ; and we find it in the
movement of this brigade of observation of General Banks ui) in the
direction of Gainesville.

This aftbrds a slight indication as to the position I have taken here
that General Lee during that day was merely occupying a defensive

position, not Avith a view to assault in any sense whatever, because the
l>osition that General Banks held upon his right flank was one which,
if he, Lee, had not held on to Gainesville and kept his forces where he
could put them into position if necessary interposed between Gainesville
and the direct road from Bristoe to Gainesville, and through Haymarket
to Thoroughftire Gap, through which last point his, Lee's, re-enforce-

ments were coming, he woidd have been in very much the position that
Jackson would have been in had the preAious orders of General Pope iu

every respect been complied with.

Therefore, I find the explanation of the movement of Wilcox's division
down there to coincide with the movement of this brigade of observation
up from Bristoe towards Gainesville to a point about half way between
the two places.

Captain Dobson's evidence on the subjexjt, putting this movement after

three o'clock, coincides exactlv with what is stated in the ofl&cial report
of Wilcox (of October 11, 18(J2, Board's Record, p. 530), that it was
between four and five that he, Wilcox, was moved down there to be ready
for anv contingencv, and what Wilcox has testified to before this Board.
(Board's Record, pi 230.)

But if we assume what the petitioner would have us assume, that the
fact of his (petitioner) lying along that Manassas and Gainesville road,
stretched in column, all day, with a little skirmish line of one small regi-

ment thrown out in the woods in front, was the reason why Wilcox came
down to the point indicated, then we must apply the remarks of diaries
^larsliall, his own witness, to him (Board's Record, pp. 100, 101, KJl), 170,

and 171), that late in the day General Lee became perfectly satisfied that
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there was no apprehension of an attack against his (Lee's) right; that
he coukl si:)are him, and therefore moved back Wilcox to the north of
the road to assist Hood, ATho was then abont pnshing into a severe
action against McDowell's corps, hecanse Hood required to be supported.
Marshall himself also says that the occasion of Wilcox being sent south
of the pike was the report of troops advancing from Bristoe, which
threatened their right flank.

^ After Wilcox returned to the north of the Warrenton Turnpike D. R.
Jones, with his three brigades, was left alone to watch the national forces

on their right, as ^'Kemper's troops were never anywhere except just to

the south of the W^arrenton pike on the right of Hood; they ne\ er were
anyivhere else." (Board's Eecord, p. lOG.)

petitioner's forces on the 29th.

Much has been said by the i>etitioner with reference to the condition

that he was left in when General McDowell took, at the suggestion of

the i)etitioner. King's division from the rear, and carried it up to

apply it intermediately ; that he was thus in almost a defenseless posi-

tion ; that his troops were too few to do anything, although it appears
that late in the day his own commanding oflicer on the skirmish line,

Col. E. G. Marshall, did not think more than a brigade had got on his

ft-ont. Nevertheless it has been stated here with great earnestness that

he could not do anything, because he had no supi)orting forces ; that

the absence of King's division left him utterly helpless ; that it would
have been an unmilitary movement for him to push forward against

what he now assumes to have been 25,000 of the enemy, instead of the

10,000 or 15,000 that he assumed on his original trial. But when we
come to look at the official returns we find that his plea or pretense here

that he had no sufficient support, or that his forces were not enough, must
be taken cum grano salis.

Sturgis had coQie up to him, having passed Banks' corps that very
morning, and the petitioner had been directed, two days before, by Gen-
eral Pope, as appears in evidence;, to keep in constant communication
with Banks.
In looking at the official return upon muster of Major-General Banks'

corps for the 31st of August, he having remained quietly all of two days
without being in action, we find that General Banks reported specifically

for the 31st the entire number j^resent for duty, commissioned and
enlisted, with him, as 10,361 (see attached exhibit), which coincides very
nearly with the rough estimate that Captain Dobson said that very morn-
ing of the 29th that the officers put upon the luimber of men that were
there.

Even Professor Andrews, United States Military Academy, has made
an estimate of, at least, 5,000 or 0,000 for duty present there at Bristoe

under Banks. (Board's Eecord, p. 1095.)

Now, let us see what were the forces of the petitioner and the co-operat-

ing forces.

Here was Banks on his left at Bristoe; here was King's division mov-
ing up the '^ Sudley " road to go into position, and Eicketts' just behind

—

Eicketts' division having, according to the petitioner, 8,000 men. King's
division having 7,000.

Next let us see what the petitioner had. His assistant adjutant-general,

Locke, before this Board, admits (Board's Eecord, p. 454) that when the

petitioner marched from Bristoe on the morning of the 29th the corps

was '' well in hand. The next day (30th August) they appeared to be
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well closed upj and that the corps lost between 2,500 and 3,000 men that
day.'^

General Butterfield thinks (Board's Record, p. 403) that the two bri-

gades of Morell's division under liiin lost over L*,(^^' "^^'^i on the 30th.

The other brigade had marched oft' to Centreville and did not get into

action.

Sykes* return (vide exhibits) shows that his division of regulars on the
:'»Oth lost 917 men.
At Bristoe, at a. ni. on the 28th of August, the petitioner pre\iously

rei)orted to Burnside that he had kept his command well up (No. 22,

p. 01, petitioner's Opening Statement).
Therefore, such being the case, his command being well up on the 29th,

and well in liand, having moved but slowly from Warrenton Junction up
to Bristoe and thence to the point where we have him now (31st August),
in order to ascertain what his actual strength was on the 29th, let us
take his official repoit that he has himself put in (Board's Record, p. 457),

the ofticial return which he made of his forces at Centreville on the 31st
August, 18G2, and subtract therefrom the losses of the 30th.

The return that has been put in of Piatt's brigade showed that he had
on the Manassas and Gainesville road with the petitioner 824 men for

duty on the morning of the 29tli.

On the 31st, according to the "official return" put in here by the
petitioner, at Centreville, the total enlisted of Sykes' division present for

duty was 3,G01 and 322 officers. From this computation I exclude those
who were sick, in aiTcst, or confinement j but of course I include those
who were present on extra or daily duty, for those men were under arms
and part of the actual force.

Of Morell's di\'ision there were officers for duty and on extra or daily

duty 300, and of enlisted men present for dutv, or on extra or daily

duty, 5,959.

In that official return he puts as part of his force 19 batteries of artil-

lery. He had actually with him six batteries of artillery, as appears by
the evidence ; whether he had all the other batteries available I do not
know. But I take those six batteries and average them, 19 being the
total number of batteries reported, and I find that it gives an average
of 12 ofiicers and 344 men.

I exclude in this -calculation 592 officers and men present si(;k. Thus
the petitioner had present at Centreville on the 31st of August, when
muster came, according to his own report, a total of 11,302 j that is, includ-
ing Piatt's brigade.
Xow, Locke says that the cor])s on the 30th lost between 2,500 and

3,000. Butterfield says his oioi loss in Morell's division was over 2,000,

from the two brigades of the division under him, and he thinks those
two brigades went into action with about (3,200 men.

Sykes reports 917 as the loss from his own division, whose numbers he
roughly estimated on the trial in 18G2 as 4,750 present on the 29th (G.

C. M. Rec, p. 179.) Assuming a less loss than either Butterfield or Locke
have done, viz, 2,104, the estimated number found in the nominal un-
signed report of General Pope, adding this to the number actually
present on the 31st of August at Centreville at muster, and we find that
the petitioner had on the morning of the 29tli at his service, exclusive
of sick men or men in arrest and confinement, or any but those who were
present under arms vQudy for duty, 13,520 men.

If I add to that the dittference of losses between 2,104 in General Pope's
nominal report, and 3,000 as stated by the petitioner's chief of staff, there
will be added nearly 1,000 more men to the computation.
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That tliis is not au mireasouable estimate, we find that teu days before,

when his tri-monthly report was made by petitioner, MorelFs division
had present for duty 6,731, omitting those who were' in arrest or con-
finement {vide exhibits), besides many absent.
Thus this petitioner, assuming as he did, in January, 1863, that Long-

street had between 10,000 and 15,000 men in front of him, nevertheless
had enough men subject to his own orders to have made a movement that
woukl have had every i)rosi^ect of success.

And even if he had had less it would have been no excuse for not mak-
ing a movement against tlie enemy that was near his front so as to pre-

vent that enemy, if possible, froni assisting the rest of their forces on
another line of operations.*

If instead of taking petitioner's official returns offered by himself, we
take the recollections of kis own witnesses, we may form some idea as to

the reliabilitv of his "Opening Statement" (p. 5) that he had on the 29th
of August, 1862, less than 9,000.

Brigadier-General Sykes, on the trial in 1862, testified that he had in

his division of the Fifth Cori^s on the 29th, 4,750 present under arms,
including three batteries of artillery. (G. C. M. Eec. p. 179.)

Brigadier-General Butterfield has said before this Board that when he
went into a-ction the next day in command of two brigades of Morrell's

division, he had about 1,200 'men. (Board's Eecord, p. 462.)

Griffin's brigade of Morrell's division, with Morrell himself, was then
(the morning of the 30th) at Centreville. (G. C. M. Eec, p. 148.)

It had actually under arms 1^569, possibly more, but that is the number
admitted bv petitioner. (G. C. M. Eec, p. 241, and Board's Eecord,

p. 452.)

Added to these the number Brigadier-General Piatt reported he him-
self had under petitioner on the 29th, viz, 824 (petitioner's exhibit.

Board's Eecord, p. 1123), and we have a total of officers and men actually

on duty under petitioner's immediate orders, under arms, on the 29th, of

11,343, as shown by his own witnesses.

* Official retants.

1.—Piatt's brigade, viz (Board's Record, p. 1123) : Present 824
2.—Petitioner's corps. (His moiitlily return 31st August, p. 457 Board's Rec-

ord, excluding 591 present sick, vide Seventli Article of War.)

(1.) Sykes' division:

Officers for duty and present on extra or daily duty 157

Enlisted men present for duty 3, 211

Enlisted men i)resent on extra or daily duty 390

Total Sykes' division 3,758

(2. ) Morell's division

:

Officers for duty and present on extra or daily duty 300

Enlisted men present for duty 5,345
Enlisted men present on extra or daily duty 614

Total Morell's tlivision 6,259

Artillery

:

Six batteries arranged on an average basis of 19 batteries reported in

the coi-ps.

Total officers 12

Total enlisted 344
356

11,197

Add killed and wounded on the 30th August, as per General Pope's nominal re-

turn 2,164

Total present for duty under petitioner 29th August 13, 361
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As Francis S. Earle, who was MoitcH's assistant a(ljiitant-f;eneral

and petitioner's witness, says tliat Morrell toM liini, on the morning of
the 2l)th, tliat he (Morrell) thVn had about (),(M)U men under arms (Board's
lleoord, \). 410), tliis would increase the number actually present beyoud
the above computation, and make it ll,r)74.

To these should be added the squadron of First Pennsylvania Cavalry,
under l>vt. r»ri«»-. (Jen. (then cajitain) John P. Taylor, between r>() and
1') stron;^ (IJoanrs IJecord, p. 1KM.>), and corps head(juarters staff and
mounted orderlies.

Again, all that day there were near to this i)etitioner, in proi)er posi-

tion to have assisted him if necessary in a very short time, Banks' C()ri>s

of over 10,(MK) men, and Kicketts' division of 8,000, exclusive of artillery.

STUART'S HILL.

In the closing argument of the petitioner something was said as to

this commanding promontory called Stuart's or Monroe's llill, which has
so singularly been left out of this map, but which has played such a
prominent part in this argument, aiul which it has been sought to show
had but a slight elevation, some 10 or 15 feet, above the level of the
country.
As contradictory of that we have the evidence of Bvt. Brig. Geu. E.

1). Fowler, of the Fourteenth Brooklyn (Board's Record, p. 548), Capt.
AV. W. Blackford, Confederate engineers (Board's Becord, p. 095), who
speak of this commanding position ; and of Jubal A. Early, of the Con-
federate service (Board's Becord, ]). 840), who said as follows, after pre-

liminary remarks, that an hour or two after sunrivse Jackson showed
him a commanding ridge about a mile from the AVarrenton pike, which
we know as Stuart's or Monroe's Hill

:

It was a eommaiKling ridge and commanded a view of all the open country in front
to the " AVarrenton pike," and all of the tields to my left and General Jackson's right.

And My. Monroe, who lives there, says that from that point you can
>t'e Manassas and Centreville, Bull Bun Mountains, and Thoroughfare
and Hopeville Gaps. The witnesses last brought in here by the peti-

tioner have shown that the ridges on each side of *•' Dawkins' Branch "

near the railroad, and for several hundred yards from each side of the
railroad, can be seen from Stuart's Hill; though that is a matter cf
which the Board—it being a question of toi)ography—would take judi-

cial cognizance by reference to anything that would give information
upon the subject without necessarily having it in evidence, just as tlie

lioard would satisfy itself, if occasion required, as to the i)ositiou of the
sun or moon at a given time. It is to be regretted that the Board has
not visited the country. I find, however, in my own notes, made ou
that hill last August trom jiersonal observation, the following remarks

;

High commanding lidtje ; can see Carrico's, three-quarters mile; Centreville, Tho-
rouglitare Gap, Gainesville, Warrenton i>ike one spot, Britts' under the hill, also

Leachnlan*^5.

In the report of Col. E. M. Law (quoted by petitioner's counsel), of
Hood's division Longstreet's command, he said (Board's Becord, p. oSG)

his brigade moved forward, commanded by Generals Longstreet and
Hood, until it reached a commanding position in front of the enemy,
about three-quarters of a mile from the Dogan house. That report must
be taken Avith considerable allowance, for, according to the ofticer who
made the statement, it would have brought them down here in the val-

ley at the foot of the natural glacis eastward, and directly under the
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guns of the Union force, which he says opened on them, and far within
their range. That brigade conkl not have gone up on to " Stony Eidge,"
because Hemy Kyd Douglas, adjutant-general of Jackson, according to
his evidence, did not appear to know of Longstreet's arrival until late in
the day. In the position counsel would place him, Major Douglas would
at once have discovered the brigade. As it was north of the pike, it pos-
sibly attained the same ridge as Cooper's battery.

The next to be considered is the method of procedure of this peti-

tioner.

]METHOD OF PROCEDURE.

Kext to be considered is the method of procedure of this petitioner,

and in this connection it is to be noticed

:

First. That he did not hesitate to avail himself of the libels of his
former senior counsel against the court that tried hi.n ; against the wit-

nesses Avho gave evidence against him ; against the Judge-Advocate-
General who reviewed his case, and indirectly against President Lincoln
himself. (Board's Eecord, p. 994:.)

•

Second. That he sought before this board to continue a cross-exami-
nation, voluntarily concluded by him sixteen years ago, of several who
were witnesses before his court-martial, for the purpose of throwing
doubt upon their statements on direct examination, when it was not
possible that, after the lapse of such time, any witness could recall viv-

idly all the circumstances then in his recollection upon which he based
his statement of facts. (Board's Record, pp. IIOS and 1114.)

The history ofjurisprudence will be searched in a ain for such another
like procedure.

TJiird. His conduct towards Major-Generals McBoivell and Fojye.

1. As to MRJor-General McBoivell.

This officer's whole military career, during the eventful days of August,
18G2, stands in striking contrast to the petitioner's.

He and Maj. Gen. K P. Banks and Maj. Gen. J. C. Fremont had
commanded independent corps—when Major-General Pope was called

from the West—and the three corps were assembled and constituted the

''Army of Virginia." All were seniors to General Pope, and McDowell
was his senior both in the Regular Army and volunteers.

This, however, did not prevent him from loyalli/ and earnestly, to the

fullest extent, supporting General Pope in all his plans and movements,
so far as he was made acquainted with and understood them. Indeed,

the petitioner, throughout this case, has endeavored to make it apparent
that General McDowell was an officer in whom the Commanding General,

Pope put implicit confidence.

This admission, though made for other purposes, shows what a loyal

and earnest man to do his duty—his whole duty to his country—Mc-
Dowell was, for the times were critical, the capital was in danger; yet,

although he nuist undoubtedly have had those feelings which any mili-

tary man would have experienced at seeing his junior put over him
(which a special law permitted), yet it did not influence either his official

or personal action towards his commanding general, and no dispatch

can be found from him criticising or reflecting on his commanding gen-

eral.

Major-General Fremont, asked to be relieved, and Major-Genera' Sigel

succeeded to the command of Ms corps.
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Major (Jeiicral IJaiiks, wlio was by liis datcof comiuissiou next in

coiiniianil unilcr (itMieral Tope, and General McJ^owell, continued in the
sphere of duty tlieir «iOverninent i)ut tlu»iu in.

Tlu' inetliods, lor exanijde, by wliieli it lias been soufjlit by petitioner

to throw the resi)onsibility of not lij>'htin^M)n this respected otiicer would
be a tit sxibject of animadversion were it not that the i>etitioner's case
shows too many unfounded st^itements and contradictions in his own
behalf.

One little point has been dwelt upon by liim, viz, that General Mc-
Dowell would not admit that Longstreet's forces were those mentioned
in General iJuford's disj^atch, which McDowell showed petitioner at

Dawkins' Branch on the morning of the 29th, as the force coming- in to

Jackson's aid. He holds up McDowell's own previous orders of a day
or two before, in which General McDowell referred to Lcmgstreet as
pushing for Thoroughfare Gap.

This is wholly collateral to petitioner's OAvn conduct, but is part of a
consistent plan of intentional misconsti'uction.

General McDowell has said that when his officers reported '* Long-
stieet " was at a place, he himself assumed the fact and said '• Long-
street" ; when the report did not say Longstreet, but merely an ** enemy,"
he did not say '' Longstreet."
The fact that there were then no cori)s organizations in the Confed-

erate army, and onl}^ divisional commands, the senior ranking officers

having control of wings or detached portions, is sufficient answer to

this.

However, the petitioner is concluded by his own evidence in the Mc-
Dowell court of inquiry, in which the petitioner then showed that he him-
self had no recollection of such conversation. (Board's Kecord, \)\\. 1009-
1013.)

General McDowell did show him General Buford's dispatch, and
whether it was D. H. Hill, Hood, McLaws, Jones, Kemper, Longstreet,
Anderson, or Lee, he gave him all the information he had as to an
ENEMY.

In point of fact, it is now plain it was Lee himself who came forward
with this fragment of his army.

2. The next collateral point which was presented was in order to show
an assumed bias or prejudice of General McDowell against this peti-

tioner, to whom the former had i^reviously been so good a friend.

After the unfounded statements published by this i^etitioner had been
d'stiibuted, the late Prof. Denis H. Mahan, United States Military Acad-
emy, appears to have written to General McDowell on the subject, sug-
gesting the propriety of replying, and inclosing a copy of the publica-
ticm.

Probably the most dignified way of doing this was the very mode
adopted by General McDowell, who caused extracts to be taken from
the reports of Stuart, Longstreet, and Jackson with reference to the bat-
tle of the 29th August, and i)ublished theiu without comment.

In looking at Longstreet's report we find he reports that at ^ p. m. the
Union forces began to press forward against General Jackson, and that
he sent forward some of his own command to attack.
The extract taken from Jaekson's report of the battle, it is asserted,

applies to the 30th ; that it is so stated.
It narrates, however, that at 4 p. m. Longstreet undertook to do pre-

cisely what he said in his own report he did do.
Ir appears by Assistant Adjutant-General Henry Kyd Douglas' evi-

dence (of Jackson's staff) that the report was written by Colonel Charles
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James Faulkner, of Jackson's staff (Board's Eecord, p. 704), who was not
present during the battles of the 29th and 30th, but made it up from
eports subsequently received.
That which Ixe ascribed to the 30th, and which General McDowell has

sworn he thought belonged to the 29th, actually did have reference more
to the first day's battle (the 29th) than the second, and was merely cor-

roborative of Longstreet's and Stuart's reports, which i3receded' it in the
little two-page pami>hlet published by General McDowell at the request
of his friend, the late distinguished Professor Mahan, and others, in
answer to the petitioner's incorrect publications.

Longstreet's and Stuart's reports were sufficient to have been pub-
lished without the corroborative extract from Jackson's, but as the peti-

tioner has sought to turn attention from his own conduct on the 29th to
General McDowell's subsequent acts, this explanation is due the latter.

It should be added that Jubal A. Early (Board's Eecord, p. 858) says
that Faulkner, in writing it for Jackson, '^confounded the facts in the re-

port."

We know (Board's Eecord, p. 522) it was never filed by Jackson, but
found among his papers.
However, when General McDowell ascertained that a claim was made

tl^at that report of Jackson applied to the 30th rather than to the 29th,
it appears that he forwarded it to the Adjutant-General for the purpose
of having the extracts which he had i^ublished compared with the offi-

cial record as to whether those were extracts in relation to the opera-
tions of the 29th of August, as the heading to his little printed publi-

cation assumed they were.
The reply of the Adjutant-General was, as we have seen (Board's

Eecord, \). 755), that it was "a true copy froih the original report," and
that there were but some slight verbal corrections to be made, taken
from the rebel records.

Assuming the report has reference to the 30th, as stated, and Avhich

I have always contended and do belicAC applied to the 29th, neverthe-
less that which does apply to tlie 29th in the report is of the same state

of facts, only in different language.
It is entirely collateral to this investigation, but the fact that such a

thing has been brought in, as it were, incidentally, shoAvs that the
same line has been pursued consistently bj' the petitio ler, from the time
of the findings of the court-martial, of attack on all concerned.
Had he attacked on the 29th, as was Ms duty, probably these attacks

would not have taken place. .

petitioner's conduct towards general pope.

3. The third is as to General Pope, who, it appears by the action of

the 29th, was attacking, yet in the arguments of counsel we find a posi-

tion ascribed to him very diff'erent from attack.

General Pope has furnished, I believe, all the information bearing on
this* case of i^etitioner within his i^ower—his original dispatch-books,

his letter-books have been put by him at the service of his counsel

through myself as counsel for the government.
During the course of this investigation, one of petitioner's counsel

stated that General Pope and General McDowell had been ^'fuUy ex

amine(V'> on the original trial. (Board's Eecord, p. 100.) In the course

of the argument for the petitioner, at the close, it was stated that General
Pope knew but little of the actual facts.

Such being the case, and he having been very fully examined smd cross-
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(jamincd on the original trial, wc can see the petitioner's metliod of
proce<lure in asking this Board to bring (leueral Pope here as a "govern-
ment witness, so that he may be asked merely his *' opinions'' (Board's

Kecord, pp. 101(», 1018, lOliO), and, after correspondence had been liad

with General Pope, then acknowledging that what they really wanted him
for was to *^ cross-examine'' him on his original evidence of 18(>2. (Board's

Kecord, p. 1114.)

As to General Pope's desire to fnrther this investigation, we find that

as long ago as the 18th of April, 1874, he addressed a commnnication
to the President, upon learning that the petitioner had made a new
appeal, nrging the very fnllest examination by a properly constituted
board.
The petitioner, however, has said that his (petitioner's) ai)peals were

unheard or unheeded; that he from the time of his conviction had
sought for "justice," the indirect assumption being that the court of
nine general othcers which convicted him could not give him justice.

liut the President of the United States (Grant) who succeeded Presi-

dent Johnson, and who had two of these appeals before him, gave, it

appears by his own letter in evidence here, the matter his personal atten-

tion, read the evidence, and came to the conclusion that the petitioner was
not entitled to any rehearing.

This conclusion is found in President Grant's reply to General Pope
of the 9th of May, 1874. (Board's Record, pp. 1176, 1177.)

If this petitioner had any sort of a case when all the witnesses were
alive and everything w as fresh in their minds during the lifetime of
President Lincoln, and if President Lincoln himself was so ready to

give the petitioner a new hearing as the latter w^ould have us believe,

why did he not put the matter before President Lincoln ? However, the
action of the only living ex-President shows that the petitioner's case
received due and careful attention, that it was passed upon, and that
the ai)peal was rejected.

General Pope's subsequent attitude towards this x>etitioner during this

investigation has been shown in the voluntary transmission by him, for

information or use of the latter's counsel, of ail his original dispatch and
letter books (Board's Eecord p. 1215), and by the following telegrams:

Fort Leavenworth, Kaxs., October 21, 1878.
To Gen. J. M. .ScmniEi.n,

UeHt Pobit, X. Y.:

I have received your dt'spatch of the seventeenth, in which you state that ''inview
of the fact that the counsel for the petitioner have stated tliat they believe that justice
to their client requires your presence here, the Hoard requests that you apjiear as a
witness before them at Governor's Island next Thursday, twenty-fourth inst." In reply
I have to say that if the petitioner c<»nsiders my ]»reseuce as a witness necessaiy, he
should api)ly to have me sul>])ttMiaed as a witness for him. Only as a witness for him
or for the government can I be expected, with any semblance of lej^ality, to appearas
a witness in the case. To do so on a mere request of the Hoar<l would be to plact' my-
self in a position not only false, but in every respect extraordinary and unknown to
the laws of or to the practice of the ciNil and military tribunals of the country.
While I staiul rea<ly to apjiear before your Boartl in any position known to law or

practice, I cannot appear as a volunteer witness in the case on mere re(iuest, and with-
rut knowledge whether I am called for the government or the petitioner. As you state
that I am requested to ai)pear as a witness because of the statement or suggestion of
the petitioner, it is to be inferred that I am called as a witness for him ; but this fact
s not definitely stated, nor does your telegram convey a subpoMia, but only a reijuest.

To subpcena, regularly issued, to appear as a witness for either si<le, I will cheerfully
and promptly r»*sjton«i. I am entirely willing to appear as a witness in the case, and
desire simply to be i)laced in the same relation to. the Board and the parties in contro-
versy as that occupied bv all the other witnesses.

JXO. POPE,
Brig. Genl, V. ^.J.
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FoKT Leavenworth, Kansas, October 29, 1878.
To Major A. B. Gardner,

Eecorder and Counsel for Government, Governor's Island, KewTorJc

:

I am informed by the Secretary of War, iu telegram of tins drfte, that the President
declines to order me to appear or not to appear before your Board as witness, but
leaves the matter to my discretion. In view of this fact and of the telegraphic in-
structions of the Secretary of War for the guidance of the Board, copy of which the
Secretary has sent, I must adhere to the position taken in my telegram of Slst in-

stant to General Schofield. Nevertheless, although the counsel for the government
refuses to subpoena me as witness for the government, and the petitioner declines to
subpoena me as a witness for him, and therefore I am subpcenaed by neither party,
if the Board require any information in my power to give on any points brought out
in this investigation, I will cheerfully give it either by sworn replies to written inter-
rogatories, or, if the Board deem it necessary, by appearing in person before it for this
purpose, on due notification to that efl^ect.

JOHN POPE,
Brevet Major-General, TJ. S. A.

THE ASSAULT MADE UPON THE CHARACTER OF MR. BOWERS.

4. The petitioner's method of procedure is here well exemplified.

The absence of any motive on Mr. Bowers' part should have protected
him from the remarks in the closing' argument of counsel, which, when
published, as this Board has no judicial i^ower, will be actionable.

Mr. Bowers said i)etitioner's headquarters, at the time, were in the
earthworks at Centreville, which thelatter's chief of staif corroborated.
(Board's Record, p. 1043.) He said petitioner had a tent. In rebuttal

some of the latter's witnesses said he had none—others a tent-fly.

(Board's llecord, pp. 1036, 1040.)

As Mr. Bowers is a lawyer of prominence and respectability in West
Virginia, and only came here on the repeated summons of this Board,
leaving, with Capt. R. McEldowney (another witness), professional en-

gagements in the United States circuit court at Wheeling with incon-

venience, he is entitled, in view of the cross-examination to which he
was subjected, and the actionable language used towards him, to have
this statement.
His evidence shows he never was a spy, never within the Confederate

lines. He was in command of a detachment of scouts, in government
service, under and with the military family of Brig. Gen. R. H. Milroy,

United States Volunteers, until the latter was relieved from duty, when
he again accepted a lieutenancy in the volunteers, until the close of the

rebellion, and was then honorably discharged. (Board's Record, p. 953.)

petitioner's conduct on the 30th.

As he was not convicted of anything he did on the 30th, while serv-

ing under the immediate observation of General Pope, and as the evi

dence offered by him on his trial in 1802, as to what lie did on the 30th,

was properly ruled out by the court after argument (G. C. M. Rec, pp.
118, 133, 252, and 280), I'have, as I stated in my opening argument in

rebuttal, refrained from going into that subject at all only from the behef
that it was not germane to the case.

animus.

We now come to the consideration of the animus of the petitioner

towards his commanding general.

In the opening statement of petitioner, all the dispatches which he
cites up to the 26th August, 1862, show that he evidently considered



227

(ioiieral Pope's army as yet a separate command, with whicli he was
merely to co-operate.

Before the petitioner came under General Pope's immediate command
he was under Maj. Gen. G. B. McClellan's.

On the 25th, when he began t-o get near that army, he began to be
troubled with doubts, and in his dispatch to Maj. Gen. A. E. Burnside
(marked No. 8) says, " Does General MeClellan approve f''

And again on same day to General Burnside, who was his immediate
comnumder, he asks (No 10), "Are my arrangements satisfactory?"

When, on the 2Gth, he found no forces of the enemy in front of him,
below on the Rappahannock, but his own corps in close proximity to

General Pope's, he wrote to the latter to know where his command would
be most useful.

That night he received his first order from IMajor-General Pope.
It was dated 7 p. m., signed by Major-General Pope, and requested

the petitioner to " Please move forward " in a certain direction.

This at 11 p. m. petitioner acknowledged, and said his (Pope's) in-

structions would be obeyed as rapidly as possible ; that his forces had
been disposed of under instructions from the General-in-Chief. (Board's
Record, p. 316.)

Possibly this reply had something to do with the query of Gen-
eral Pope to his chief of staff, Col. George D. Ruggles, whether peti-

tioner would fail him. (Board's Record, p. 280.)

The petitioner asserts (on page 19) that he " had used extraordinary
exertions to join General Pope," but this pretense of zeal fails in the
light shed on this transaction by his own witness, General Burn-
side, when the latter swore on the trial (p. 185, G. C. M. Record) that the
accused " used no energy or dispatch in joining the command of Gen-
eral Pope, and in his military movements in that direction, beyond those
which his duty as an officer required him to use.

"

We now arrive at the point when he has received his first order from
General Pope, and is told by the latter that he, Pope, "does not seehow
a general engagement can be postponed more than a day or two" (No.

16), and orders him to hurry up one of his divisions as rapidly as possible,

and to put the other where he can "easily move to the front."

This is not what the petitioner apparently expected. He had no de-

sire or intention to fight the new campaign under any but his old com-
mander. Ife shows he is troubled at what he has already done, for

he sends a dispatch to Major-General Burnside in which he says ;

Have just received orders from General Pope. * * * i shall move up as ordered.
* * * inform MeClellan, that I may know I am doing r'ujht.

What had the commanding general of the Army of the Potomac to
do with deciding this point if the accused was in General Pope's com-
mand ?

On the other hand, if that commander's opinion was asked in order to
ascertain whether he had been rightfully ordered by General Pope, how
much could he have considered himself as a subordinate previously?
The truth of it is, the petitioner, as was testified to by General MeClel-

lan (on p. 197, G. 0. M. Record), joined General Pope's command be-
cause he received orders direct from Major-General HaUeck, General-in-
Chief, so to do. •

General MeClellan further swore that " when the accused was making
liis efforts to leave the Peninsula, he did not know that he was to be
placed under the immediate command of General Pope."
The petitioner admitted his hopes and ^vishes in his opening state-

ment (p. 72) before this Board when he said he "thought that the main

16 a
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body of the Army of the Potomac was landing at Aquia Creek'' [that is

iust where General Lee seems to have had an idea that the main body
would land and get in his rear on the 29th] ^'and would join theArmy of
Virginia by the line of the Rappahannock ; that the Army of the Poto-
mac and the Army of Virginia, under their respective commanders,
McClellan and Pope, would co-operate and be manoeuvered by one
head—General McClellan."

Said he: "I did not then know or suspect that it had been decided
that General McClellan was to have nothing to do with the campaign/'
In another place (p. 80) he said that before he left Harrison's Landing

he was informed that General McClellan would command. both armies.

It will be a subject to be considered in the light of other dispatches how
far this petitioner permitted his wishes as to commanders to control his

official conduct.
The next dispatch to be noticed is as follows

:

No. 19.

Warrenton, 27, p. m.
To General Burnside :

* * # # » , * *

Everything here is at sixes and sevens, and I find I am to take care of myself in

every respect. Our line of communication has taken care of itself, in compliance with orders.

The army has not three days' j)rovisions. The enemy captiued all Pope's and other
clothing ; and from McDowell the same, inclnding liquors. No guard accompanying
the trains, and small ones guard bridges. The wagons are rolling on,, and I shall be
here to-morrow. Good night

!

F. J. PORTER,
Major-Gen&i'al.

This dispatch shows the feelings which the petitioner had towards the
Ai'my of Virginia, which already had been enduring fatigue and i)riva-

tions in the effort to protect the national capital.

The historian has yet to note the causes why General Pope's line of com-
munications was interrupted at Manassas Junction and his supplies de-

stroyed while he himself was holding an extended line of defense under
superior orders.

Whether it was a corps or army commander who was responsible is

foreign to this investigation.

However, this petitioner knew his special allusion, in the last-quoted
dispatch, to General McDowell, was and never has been founded in fact.

That dispatch was followed by No. 20 (G. C. M. Eecord, p. 99):

[No. 20.]

{From Warrenton Junction, August 27, 1862—4 P. M.)

General Burnside, Falmouth, Virginia:

I send you the last order from General Pope, which indicates the future as well as

the present. Wagons are rolling along rapidly to the rear, as if a mighty power was
propelling them. I see no cause of alarm, though this may cause it. McDowell is

moving to Gainesville, where Sigel now is. The latter got to Buckland bridge in time
to put out the fire and kick the enemy, who is i^ursuing his route unmolested to the
Shenandoah or Loudoun County. The forces are Longstreet's, A. P. Hill's, Jackson's,
Whiting's, Ewell's, and Anderson's (late Huger's) divisions.

Everything has move^ up north. I found a vast difference between these troops
and ours, but I suppose they were new, as to-day they burned their clothes, ifec, when
there was not the least cause. I hear that they are much demoralized, and needed some
good troops to give them heart and, I think, head. We are working now to get behind
Bull Eun, and I presume will be there in a few days if strategy don't use us up. The
strategy is magnificent and tactics in the inverse proportion. I would like some of

my ambulances. I would like also to be ordered to return to Fredericksbure;, to push



229

towards Hanovor, or, with a lar;j:or force, to i)nHli towards Oraiipo Court-HouKO. I

wIhIi Siiinuor was at Washington, and u]) noar the Monocacy, with gooil batteries. I

d«) not (h»nbt the enemy have a large amount of supplies provided for them, and I be-
lii«ve they have a contempt for the Army of Virginia. / wish mysel^f atcatf from it, with
all our old Army of the Potomac, and so do oiir*companion8. I was informed to-day by
the best authority that, in opposition to General Pope's views, this army was jjushed
out to save the Army of the Potomac, an army that could take care of itself. Pope
says he long since wanted to go l»ehind the Occoquan.

Moat of this is private, but if you can get me away, please do so. Make what nse
of this you choose, so it does ^ood.

Don't let the alarm here disturb you. If you ha<l a good force you could go to

Richmond. A force should at once be pushed on to Manassas to open the road. Our
provisions are verv short.

F. J. PORTER.
After telegraphing, this dispatch will be sent to General Burnside.

This was followed by another dispatch, viz

:

Bristoe, 9.30 a. m., Jugust2S, 1862.

My command will soon be up, and will at once go into position. Hooker drove
Ewell some three miles, and Pope says McDowell intercepted Longstreet, so that with-
out a long detour he cannot join Ewell, Jackson, and A. P. Hill, who are, or supposed
to be, at Majiassas. Ewell's train, he says, took the road to Gainesville, where Mc-
Dowell is coming from. We shall be to-day as follows : I on right of railroad ; Heint-
zelman on left; then Reno, then McDowell. He hopes to get Ewell and push to
Manassas to-day.

I ho|)e all goes well near Washington ; I think there need be no cause of fear for us.

I feel as if on my own way now, and thus far have kept my command and trains well
up. More supplies than I supposed on hand have been brought, but none to spare,
and we must make connection soon. I hope for the best, and my lucky star is alw^ays
up about my birthday, the 31st, and 1 hope Mc's is up also. You will hear of us soon
by way of Alexamlria.

Ever yours,
F. J. P.

General Burnside, Falmouth.

On the very morning he received General Pope's order to move on
Centreville (29th August), stating that it was very important that he
should be there at an early hour in the morning, that a severe engage-
ment was likely to take place and his presence necessary, he sat down
half an hour later and sent this disijatch to General Burnside (p. 103,
G. C. M. Record)

:

Bristoe, 6 a. m., 29.

To General Burnside :

I shall be off in half an hour. The messenger who brought this says the enemy had
been at Centreville, and pickets w ere found there last night.

Sigel had severe fight last night ; took many prisoners. Banks is at Warrenton
Junction; McDowell near Gainesville ; Heintzelman and Reno at Centreville, where
they marched yesterday, and Pope went to Centreville with the last two as a body-guard,
at the time not knowing where was the enemy, and where Sigel was fighting within
t* miles of him and in sight. Comment is unnecessary.
The enormous trains are still rolling on, many animals not having been watered for

fifty hours; I shall be out of provisions to-moiTow night; your train of forty wagons
cannot be found.
/ hope Mac^s at work, and we shall soon get ordered out of this. It would seem from

proper statements of the enemy that he was wandering around loose, but I expect
they know what they are doing, which is more than any one here or anywhere knows.

Comment on this almost seems needless, but it exi)lains possibly why
he did not give Pope a hearty support in that day's action.

lie pretended to have no confidence in Pope ; and in his appeal to the
President of 10th October, 18G7, j). 53, he went on to say that if his

dispatches to Burnside

—

Manifested confidence in General McClellan and a distrust of General Pope's ability
to conduct the campaign (as claimed by the prosecution), they but expressed the opin-
ion pervading our Eastt in armies.
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General Burnside, a witness for the accused, in his testimany (p. 181,
G. C. M. Kecord), said he
Saw in Porter's telegrams exactly what lie heard exi^ressed by a large portion of the

officers with whom he happened to be in commimication at the time—a very great lack
of confidence in the management of the campaign. It was not confined to General
Porter.

The petitioner's late counsel, Keverdy Johnson, in the pamphlet to
which I have referred, in undertaking to excuse or explain his, petitioner's,

telegrams to General Burnside, said (p. 31)

:

Not only was the honor of the flag involved, but the very safety of the capital.

Porter saw that both were in danger by what he believed to be the incompetency of Pope.

Here, I submit, is one of the reasons of the accused's fatal inaction on
the 29th August, 1862.

He apparently does not appear to have received any replies to his dis-

patches here quoted to General Burnside or to others criticising the cam-
paign.
The moment he found himself actually under Major-General Pope's

orders and joined to duty with his army, and his late commander not at
the front, he says

:

I wish myself away from it, with all our old army of the Potomac, and so do otir

companions. * * * if you can get me away please do so.

If he really spoke in this dispatch for his general officers, some exi)la-

nation might be found for the advice they gave on receipt of the 1 a. m.
order, though, as has been shown, petitioner did not make known to
them its lu'gency.

All the time he is looking for General McCleUan and hopes his "lucky
star is up.''

Even when he gets an order, at 5.30 a. m. on the 29th August, to move
forward at once, as a "severe engagement was likely to take place," he
does not do so until 7 a. m., and, meanwhile, writes a long note to Gen-
eral Burnside, in which he says

:

I hope Mac's at work, and we shall soon get ordered out of this.

All these expressions taken together afford in connection with his acts
a clew to the motives of the petitioner. He was not satisfied with the
commanding general that the government had placed over him. His
service, therefore, was reluctant and of the most dilatory character.
Either really or apparently he pretended to distrust his theti commander
and did trust another, whom he was hourly looking to see come forward,
for he said that very morning he lioped they 2could malce connection sooyi (G.

C. M. Eecord, p. 119), and he did not propose to help Pope in any of his

serious movements where he could possibly avoid it.

At any moment Sumner's or Franklin's corps might arrive, and with
them the commanding general of the Army of the Potomac from Alex-
andria.

The countermarches and singular movements of petitioner in coming
up to Warrenton Junction from the Eappahannock have not been spec-

ially inquired into, but apparently exhibit hesitation or delav. (Board's
Eecord, pp. 842 and 948.)

The evidence of Asst. Surgeon Wm. L. Faxon, Eighteenth Massachu-
setts Yolunteers, Morell's division, is noticeable.

Sykes' division, which first arrived on the 28th August from Warren-
ton Junction to Bristoe, was moved beyond it and put in position. Mor-
ell's division came up later in the day into Bristoe.

Dr. Faxon testified as follows :

By Recorder :

Question. At what time did you arrive at Bristoe Station witli your regiment f

Answer. I judge about the middle of the afternoon.
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Question. During that time did you see Oenoral Porter? '

Answer. I »aw General Porter only as I crossed the run at Bristoe.
Que8ti»)n. Where was he at that time t

Answer. He was at a little house on the left hand of where I crossed ; that is, on the
side toward Washington. He and his stall' were at a little house ; I think it was
a kind of peach orchard ; I think most of them were sitting down.

Questitm. Describe what you saw and heard, so far as General Porter was concerned.
Answer. As I crossed the run I heard General Porter make this remark : ''Go tell

Morellto halt his division;" and he added, ''I don't care a damn if we don't get there."

I am very particular ahout those words, because I recollect them, and I have spoken
of them.

By Mr. CHOate:
Question. You put this and that together and thought it referred to getting to Bris-

toe didn't you ?

Answer. No ; I never have drawn any conclusion, except that the man had some
motive in his mind, in view of the disaster that followed ; because a general command-
ing a division if he had a motive of that kind should have kept it to himself.
Question. In view of what disaster that followed?
Answer. Second battle of Bull Run.

Question. What other circumstances were there that impressed General Porter's
remark upon you at the time it was made ?

Answer. J said in view of the disaster that followed, our defeat at the battle of Bull
Run, and the general talk thatevery body made about the displacement of McClellan
and the appointment of Pope. That was a matter of common report in the Army as
well as everywhere.

The next noticeable utterance of petitioner is at Dawkins' Branch,
August 29, where, when petitioner of his own volition, after the fire of
the few cavahy skirmishers of Stuart's, sent out Col. E. G. Marshall, he
directed the latter not to bring on a general engagement. (Board's Record,
p. 678.)

Then follows the remark of petitioner when General McDowell gave
him his orders at the Manassas Gap Railroad, to put his troops in there,

that he could nof do so without getting into a fight. (G. C. Si. Record,
p. 85.)

After this comes petitioner's remark to General Stui^gis, when the latter,

after McDowell had gone and petitioner was back to his column, called

his attention to the glint of a gun, showing a force, that he, petitioner,

thought he was mistalcen.

Then follows petitioner's orders to General Sturgis, after that section

did open on him, for Piatt's brigade to march back to Manassas Junction
and take up a '^ defendsive position.^^ (Board's Record, p. 712.)

Then comes his, petitioner's, orders to Morell to put back and conceal
in the bushes all his division, after the feeble effort to move to the right.

(No. 31, p. 95, petitioner's opening statement.)
Before and after this, we have the conduct of petitioner in putting his

headquarters two and five-eighths mUes to the rear of Dawkins' Branch,
from between 12 and 1 p. m. up to night. (Petitioner's statement, p. 40.)

Next to be noticed is the conduct of petitioner in not making known
to General Sykes, who was with him for hours, the fact of receipt of the
4.30 order to push into action at once. (G. C. M. Record, p. 178.)

Lastly, on that day we have tliis series of telegrams, in two of which
the petitioner exi^ressed a positive determination to withdraw to Manas-
sas without having attacked, viz

:

General McDowell: The firing on my right has so far retired that, as I cannot ad-
vance, and have failed to get over to you except by the route taken by King, / shall

withdraw to Manassas. If you have anything to communicate please do so. I have
sent manv messengers to vou and General 8igel and get nothing.

(Signed)
^

F. J. PORTER,
Major-General.

An artillerv duel is goin^ on now—been skinnishiug for a long time.
"^ ° o «

F J. p.
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General McDowell or King : I have been wandering over the woods and failed to
get a communication to you. Tell how matters go ^vith you. The enemy is in strong
force in front of me, and I wish to know your designs for to-night. If left to me I
shall have to retire for food and water, which I cannot get here. How goes the battle f
It seems to go to our rear. The enemy are getting to our left.

(Signed) F. J. POKTER,
Major-General Volunteers.

General McDowell : Failed in getting Morell over to you. After wandering about
the woods for a time I withdrew him, and while doing so artillery opened ujion us. My
scouts could not get through. Each one found the enemy between us, and I believe
some have been captured. Infantry are also in front-. I am trying to get a battery,
but have not succeeded as yet. From the masses of dust on our left, and from reports
of scouts, think the enemy are moving largely in that way. Please communicate the
way this messenger came. I have no cavalry or messengers now. Please let me know
your designs ; w^iether you retire or not. I cannot get water and am out of provision.
Have lost a few men from infantry firing.

F. J. PORTER,
Major-Genera I Vo Imi leers.

August 29—6 p. m.

August 29, 1862.

Generals McDowell and King: I found it impossible to communicate by crossing
the woods to Groveton. The enemy are in strong force on this road, and as they ap-
pear to have driven our forces back, the firing of the enemy having advanced and ours
retired, / have determined to withdraw to Manasnas. I have attempted to communicate
with McDowell and Sigel, but my messengers have run into the enemy

—

Although at this very time he was away back by the Sudley road^
where he had a direct road perfectly open and unobstructed to Gen-
eral Pope's headquarters, or to any of those generals who were there^

They have gathered artillery and cavalry and infantry, and the advancing massea
of dust show the enemy coming in force. I am now going to the head of the column
to see what is passing and how affairs are going. Had. you not better send your train
back I I will communicate with you.

F. J. PORTER,
Major-General.

These, by themselves, afford evidence w^hich might be deemed conclu-

sive that the petitioner was disloyal to his commanding general, Pope.

Of this, however, we are not left to conjecture, for during his trial, when
the official reporter, Wm. Blair Lord, after the day's adjournment, called

on him on business, accompanied by Mr. Waterman L. Ormsby, this

petitioner, in a moment of unguarded impulse, declared he '^ was not
loyal to Pope,'' but, as testified to by Mr. Ormsby, he '' was loyal to
McClellan." (Board's Record, pp. 651 and 968.)

These witnesses, the one for many years and now the official reporter

of debates in the House of Representatives, and the other for fifteen

years superintendent of transferring in the Continental Bank Note Com-
pany, indicate, additional to theu* characters and appearance, the
amount of trust to be reposed in their accuracy.
Nothing which can be said in this argument as to this language can

add to the force of that said by Mr. Lord in the private letter he wrote
at the time to his wife on the subject, which is as follows (Board's
Record, p. 980)

:

I have been a little bothered about General Fitz John Porter. I had to go to his

room on Monday to get some papers that belonged to the court that he had had to

copy. One of the reporters of the New York Times was along with me. While in the
room, after some conversation, General Porter made the remark, ''Well, I wasn't loyal

to Pope; there is no denying that." Now, that is really the charge against him before
the court-martial—that he did not do his duty as an officer before the enemy, and that
he did not act rightly towards General Pope, his commanding officer. General Porter
said what he did in the privacy of his own room ; without thinking of the effect of
his words. After thinking it over, I have concluded it better not to say anything
about it now, though I would not promise as much for that newspaper correspondent.

Mr. Lord, from motives of delicacy, did not communicate information
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of this interview to tlio Jiidge-Advocate-Geiieral until the evidence in

the trial in 18(}2 had been ch)8ed, cousecjuently it was not used.

This petitioner, jud«'iug from liis utterances and acts, on the 29th
Aug:ust, 1862, was apparently willing " to leave Pope to get out of the
scrape," an alternative proposition which it appears from the record of
this JJoard (j). 750) he was not the only general officer of the Army who
was prei)ared to adopt.

The petitioner's remarks, as overheard by ^Ir. B. T. Bowers, then
lieutenant First Ohio Battery, on the 31st August, that he did not wish
any honors or courtesies shown to General Pope (Board's Kecord, p.

i)5o) were not a necessary piece of evidence to show his animus.
The conduct of this petitioner in the eventful days of the August

campaign of 18G2 has now been reviewed.
He cannot hrj that he has not had the utmost latitude in the produc-

tion of anything favorable to his many-sided case.

Punishment in the systems of laws prevailing in enlightened nations
is not so much to visit condemnation on the individual as to deter others
from committing the like offense.

Gladly would General Washington have pardoned Adjutant-General
John Andre, of the British army, in October, 1780, but an example
was necessary for the future safety of the state.

*

It must not be forgotten in the examination of the details of petitioner's
case that the strength of the evidence against him lay much in the consid-

eration that it presented a series of acts having throughout a charac-
ter in connnon and bearing on their face a common motive ; that they
began upon his being placed under the command of a particular officer;

that they continued so long as he remained under that officer; that they
exhibited a half-compliance, non-comi)liance, or positive disobedience to

both the letter and the spirit of successive orders received from that offi-

cer; and that his hostility to that officer was clearly proven, both in his

dispatches and utterances.

Again, what may be called the method of his defection looked to a
retirement of the army in which he found himself to a point in rear of
the field of operations, where, by the fact of this retirement, and the
assumed failure of the general under whom he was serving, he might
come under another command ; and his own private dispatches confirmed
this aspect of the case, since they showed this to have been his ruling
thought and desire.

It was, in short, the consistency of these acts with each other, their

contrast with the previous conduct of the same officer, and the key to
their purpose furnished by his own words, that trebly indicated his

accountability, and bore the minds of the court to his conviction.

Of the less flagrant of these acts, perhaps of every one except his

turning his back upon the field on the afternoon of the 20th and failure

to push in, it may be said that this or that, had it stood alone, might,
without knotvledge of his animuSy have been covered up or explained
away so as to have left him the benefit of a doubt.

It was more difficult to do this with several taken together.
It was impossible to do it with all.

I have now concluded the duty put upon me, a duty among the most
disagTceable in all my professional experience.

In performing it, I have felt that the honor of the service required
every exertion on my part to ascertain the facts, so that the President,
the historian, and the public might read this case and know it had been
as fully investigated as possible, in the absence of any judicial or quasi*
judicial power in the Board.
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